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I. Legislation 

 

1. The Supreme People’s Court of PRC promulgated the Opinions on Strengthening the Protections of 

Copyright and Copyright Related Rights (Draft for Public Consultation) 

 

On August 5, 2020, the Supreme People’s Court of PRC promulgated the Opinions on Strengthening the 

Protections of Copyright and Copyright Related Rights (Draft for Public Consultation) (the “Opinion”). The 

Opinion is designed to provide greater protections on copyrights and copyright-related rights by optimizing 

rules for burden of proof, protecting rights in cyberspace, real industrial market and emerging markets, 

eliminating of the risk of infringement and piracy, and aggravating punishments for false lawsuits. 

 

2. The second draft of the Amendment to the Patent Law released for public consultation 

 

On July 3, 2020, the Standing Committee of the National People's Congress ("NPC") released the Amendment 

to the Patent Law of the People's Republic of China (Second Draft for Public Consultation) for public comments. 

The Second Draft retains the majority revisions in the first draft, including provisions on punitive damages for 

patent infringement and the increased maximum statutory damages. The Second Draft also includes the 

revisions in relation to the protection of partial design, as well as specific provisions concerning the filing of 

legal proceedings or application for administrative adjudication against the relevant technical plans in relation 

to pharmaceutical products in the process of regulatory approvals which are asserted infringing patents. 

 

Llinks Comments: Firstly, the Second Draft clarifies the scenario where patent term extensions are available. 

Invention patent holders may request for extension of patent terms as compensation for unreasonable delay 

in  patent approval procedures; additionally, with respect to invention patents for new drugs approved in 

China, patent holders may request for extensions of patent terms for not more than five years as 

compensation for delays in regulatory approvals for the patented new drugs. It is worth noting that, compared 

with the 2019 Amendment to the Patent Law (the “2019 Amendment”), this Second Draft removes the 

requirement for simultaneous application for approval for drugs in PRC and abroad, and expands the scope of 

compensatory drug patent term extensions, which will better protect the interests of innovative 

pharmaceutical companies.  Furthermore, different from the provision of Article 1.12 of the Economic and 

Trade Agreement between the Government of the PRC and the Government of the USA (the “ETA”), which 

provides that “…shall make available an adjustment of the patent term or the term of the patent rights of a 

patent covering a new product”, the Second Draft states that "may … make adjustment of term as 

compensation". The phrases used in the Second Draft seem to imply that whether the patent term can 

actually be extended relies upon the discretion of patent administrative authorities. 
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Secondly, the Second Draft provides for an early settlement mechanism for patent-related disputes. According 

to Article 75(2) of the Second Draft, a patentee has the right to file a lawsuit or apply for an administrative 

adjudication against patent infringement when a generic drug company applies for regulatory approvals for its 

generic drugs; if the patentee fails to file a lawsuit or apply for an administrative adjudication within a 

prescribed period, the generic drug company has the right to file a lawsuit for confirmation of 

non-infringement.  Furthermore, Article 75(3) of the Second Draft creates a nine-month dispute settlement 

period. If a court or administrative authority renders an effective decision or administrative ruling within the 

period of nine months upon receiving the filing or application, the National Medical Products Administration 

"can" ( NOT "must"), make a decision on whether to approve the drug based on the relevant decisions.  This 

rule is different from the Policies for Encouraging Innovation in Drugs and Medical Devices and Protecting the 

Rights and Interests of Innovators (Draft for Public Consultation) issued in 2017 which requires that the drug 

approval authority disapprove or approve the drugs based on the settlement agreement of both parties or the 

effective judgment made by the courts.  In addition, by reading with the rules concerning the “notification 

obligations” on generic drug companies under the Opinion on Deeping the Reform of Review and Approval 

Procedure and Encouraging Innovations of Drugs and Medical Devices jointly issued by General Office of CPC 

and General Office of State Council in 2017, as well as the rules concerning the “injunctive relief” in the realm 

of IP under the PRC civil proceeding laws, it seems that PRC government has satisfied the requirement on 

“establishing an early settlement mechanism for patent disputes” as required by Art. 1.11 of the ETA.  

 

Finally, the Second Draft improves the protection of designs. Comparing with the 2019 Amendment, the scope 

of “design” becomes wider, which includes combinations of shapes, patterns and colors of parts of products, 

and provides for protections for partial designs. These changes not only follow the international trends of 

design patent protections, but also meet the demands from innovators to protect parts of the designs, which 

will particularly boost the development of the graphical user interface (GUI) industry. 

 

3. The second draft of the Amendment to the Trademark Law released for public consultation 

 

The Standing Committee of the National People’s Congress promulgated the Amendment to the Copyright Law 

of the PRC (Second Draft for Review) for public comments on August 17, 2020. Compared with the first draft of 

the Amendment, the Second Draft further revises the scope of “works” and includes a catch-all provision (that 

is, works under the copyright law include "other intellectual achievements that meet the characteristics of the 

works"), classifies protections of audio-visual works etc. 

 

Llinks Comments: The Second Draft of the Amendment to the Copyright Law of the PRC provides for the rules 

for classified protection of audio-visual works. The Second Draft divides audio-visual works into three 

categories: film works, TV series works and other audio-visual works.  Copyrights in film works and TV series 

works vest in the producers, meanwhile the screenwriters, directors, photographers, lyricists, composers and 



  

3 

 

other authors enjoy the rights of authorship and the right to remuneration. With regard to other audio-visual 

works, if they constitute works of joint authorship or works created in the course of employment, the 

copyright will be allocated in accordance with corresponding rules; if they do not constitute the aforesaid 

works, the copyrights vest as agreed by the producer and the author of the aforesaid works; if there is no 

agreement, the copyright shall be enjoyed by the producers, and the authors shall enjoy the right of 

authorship and the right to remuneration.   

 

Furthermore, the Second Draft revises the definition of the works from the intellectual achievements 

"reproduced in a tangible form" to the intellectual achievements "expressed in a certain form".  It remains 

unclear whether this revision means that videos in the form of "live stream" (such as real-time live streaming 

of large sports events) can be protected as works rather than as products, which requires further 

interpretations and clarifications in practices. 

 

Finally, the Second Draft includes a catch-all clause with respect to the scope of works, which substantially 

expands the scope of the object protected under the current Copyright Law. Under the currently effective 

Copyright Law, the scope of “works” includes "other works according to the laws and administrative 

regulations". Under the Second Draft, this sub-section has been revised, and the work includes "other 

intellectual achievements that meet the characteristics of the works", which can better adapt to the emerging 

new types of works in this era and solve the problem that certain products cannot be protected because they 

cannot be classified into a specific type of “work”. 

 

4. The State Administration for Market Regulation Anti-trust Division issues the Anti-monopoly Guidelines for 

the Intellectual Property Sector 

 

In August 2020, the State Administration for Market Regulation Anti-trust Division issues the Anti-monopoly 

Guidelines for the Intellectual Property Sector in their publication ‘The Compilation of Anti-monopoly 

Regulations and Guidelines in 2019’. This is another important legal guidance in intellectual property and 

anti-trust sectors after the issuance of Provisions on Prohibition of Abuse of Intellectual Property Rights to 

Exclude and Restrict Competitions. 

 

5. The State Intellectual Property Office revised and issued three guidelines on law enforcement in patent 

cases including the Guidelines for Administrative Mediation of Patent Disputes 

  

On July 17, 2020, the State Intellectual Property Office revised and issued the Guidelines for Administrative 

Mediation of Patent Disputes, the Guidelines for Investigating and Punishing Counterfeiting and against 

Unqualified Labeling of Patent Marks, and the Guidelines for Reconsidering and Responding to Lawsuits 

Involving Patent Administrative Protection, which regulates the procedures for patent law implementation and 
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improves works of dealing with patent cases. The three guidelines contain detailed provisions on the 

determination, consequence, procedures and time limits for handling patent cases. 

 

II. Law Enforcement 

 

6. Shanghai: 100-day Intellectual Property Protection Action for the third China International Import Expo 

(“CIIE”) 

 

The Office of Shanghai Municipal Joint Conference on Intellectual Property Rights has issued the Circular on 

Organizing and Carrying out 100-day Intellectual Property Protection Action from August 1 to November 10, 

2020 for the third CIIE. Public security departments have been strengthening the enforcement against 

infringements and counterfeits. The authorities will prioritize the tasks to deal with reports and complaints 

about intellectual property infringements related to CIIE, and ensure the efficiency in case filing, verification, 

processing and feedback. 

 

III. Court Rulings 

 

7. Final decision on the first game monopoly dispute case in China: NetEase’s activities do not  constitute 

monopoly 

  

On August 4, 2020, the High People’s Court of Guangdong issued the final decision on the case of Huaduo v. 

NetEase regarding the abuse of the dominant position in the market and unfair competition, and the case of 

Zhang v. NetEase regarding the copyright licensing contracts and monopoly. The court determined that 

NetEase does not have a dominant position in the relevant market and does not have the ability to exclude or 

restrict competitions.  

 

Considering the market shares and influence of NetEase in the relevant market, competition status of the 

game market, NetEase's capability to control the prices, quantities or other transaction conditions, NetEase's 

financial and technical conditions, and the difficulty of other operators to enter into the relevant market, the 

court held that the evidences are insufficient to prove that NetEase holds a dominant position in the relevant 

market. In determining whether the imitation of Huya.Coni webpage and other YY voice software provided by 

Huaduo by NetEase’s CC software, “CC.163.G001” webpage and other products constitutes a confusing activity, 

the court held that the preconditions for the determining “confusing activities” is that the contents requested 

for protection must (1) have a certain degree of popularity and (2) the relevant public can identify and connect 

the contents to its operators on a relatively stable basis. However, Huaduo failed to submit the relevant 

evidence to prove that it had legal interests that are protected under the anti-unfair competition law, thus the 

court did not uphold its appeal of unfair competition claims. 
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8. Decision on the first 5G cloud game infringement case in China 

 

On August 12, 2020, the Hangzhou Internet Court issued the decision on a case against infringement of 

information network transmission right and unfair competition, which is the first case in China involving 5G 

cloud game. The decision explored the standard for examining the infringement on the information network 

transmission right of the cloud game and the boundary between copyright protections and anti-unfair 

competition protections. 

 

The court decided that, the selections and arrangements for the relevant story background, scenes and plots 

in the five games, are similar to the creation of film scripts, which are protected as works created in a way 

similar to film shooting. The court further decided that the cloud-based game operated in a P2P interactive 

way is considered information network transmission. 

 

IV. Foreign Trends 

  

9. EU: Execution of the Agreement between the EU and the PRC on geographical indications (“GIs”) 

 

On July 20, 2020, the European Council authorizes signature of the agreement between the European Union 

and the government of the PRC on GIs. This agreement is the first significant bilateral trade agreement signed 

between the EU and China, which will ensure that 100 GIs of EU will be protected in PRC and 100 GIs of PRC 

will be protected in EU. Four years after its entry into force, the scope of the agreement will expand to cover 

an additional 175 GI names from both sides. 

 

10. United States: Nokia applies for Section 337 investigation on Lenovo, accusing Lenovo of infringing on its 

patents 

 

On July 2, 2020, Nokia filed a complaint against Lenovo with United States International Trade Commission 

(“USITC”), requesting USITC to initiate a 337 investigation.  Nokia alleged a violation of the Tariff Act of 1930 

in Lenovo’s importation into the United States and sale of certain electronic devices, including computers, 

tablet computers, and components thereof that infringe patents asserted by the complainants. On August 4, 

USITC has announced that they have launched the Section 337 investigation of Lenovo products. 
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