The above Hungarian practice has been confirmed and
developed further by a recent judgment of the European
Court of Justice in what is known as the EN.SA case.
EN.SA Srl., an Italian company that sells electricity, tried to
artificially increase the revenues of the companies
belonging to the group in order to obtain bank financing.
They did this by selling the electricity in circles between
companies belonging to the same group, in the same
quantity and at the same price, thereby artificially boosting
the revenue figures. The companies involved in the
transactions paid the VAT as prescribed, and since they
subsequently repurchased the same amount of electricity
at the same price, the amount of the VAT deducted also
equalled the amount of the VAT paid by them. Thus, the
budget did not suffer a loss.

of the fine must be in line with the resulting loss of tax
revenue. The claim of an unjustified VAT-deduction does
not necessarily mean a loss of budget revenue. In such
cases, it is disproportionate to take the amount of the
unjustified VAT-deduction as the basis for setting the
amount of the fine, the Court said.

According to the ECJ, in such a case, the authority of the
Member State must allow the issuer of the invoice relating
to a fictitious transaction to subsequently cancel the
invoice and demand reimbursement of the VAT paid –
once it has been established that the transaction was not
actually executed. In the absence of this option, the
neutrality of the VAT system is not guaranteed. In addition,
the ECJ also pointed out that it may result in a
disproportionate sanction if the fine is based on the
amount of the tax that the taxpayer was not allowed to
deduct on account of a fictitious transaction. The amount
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