
Michael Noonan, Minister for 
Finance, has delivered a budget 
for 2016 in which he states that, 
“the top priority… is to keep that 
recovery going.” “It is a testament 
to the commitment and resilience 
of the Irish people that Ireland 
is on course to be the fastest-
growing economy in Europe for 
a second consecutive year.” It 
will “reward work, enterprise and 
innovation.” With this in mind 
we were delighted to support 
and co-sponsor the launch of 
the Limerick Startup Gathering. 
We are again pleased to support 
local businesses by sponsoring 
the Limerick Chamber Regional 
Business Awards 2015 which 
take place at the Bicentennial 
Limerick Chamber President’s 
Dinner, for which we are the main 
sponsor. The businesses involved 
are illustrative of the innovation, 
success, diligence and hard work of 
enterprises in Ireland that are key 
to our recovery and growth.
 
Indicative of the recovery of the 
economy and requirements for 
business legal services is our growing 

team and we include photographs of 
our new solicitors. 
 
As ever HOMS are dedicated to 
providing quality legal services to 
our clients. We are very pleased 
and proud to have progressed to 
being awarded the Q9000 Legal 
Quality Standard by the Institute 
of Legal Research and Standards.
 
We are holding a series of business 
development seminars for our 
solicitors.  The latest of which 
HOMS hosted at “The Bank”, 
a very exciting new start-up 
company space, at 63 O'Connell 
Street, Limerick in which Dr Hugh 
O’Donnell, Consultant of MACX3 
Investments and Consulting 
(formerly CEO of Kentz), presented 
an inspirational seminar on 
business strategy.
 
In this issue we bring you news of 
a case which provides some clarity 
in the area of priority of payments 
in winding ups. We outline the 
legal implications for businesses 
of an important EU data protection 
decision regarding safe harbour. 
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Q9000 Legal 
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We look at the Recovery of Benefits 
and Assistance Scheme as well 
as the latest case dealing with 
the rate of return on personal 
injury awards for future loss. We 
are pleased to tell you about a 
successful surrogacy case in which 
we have acted and we take a look 
at the effects of a new European 
regulation, Brussels IV, on Wills.
 
As always I hope you enjoy our 
newsletter and I would like to 
thank you our clients for your 
continued support.
 
Kind regards, 
Harry Fehily, Managing Partner.
Holmes O’Malley Sexton Solicitors

If you wish to subscribe to or unsubscribe 
from HOMS News please email: 

alice.steen@homs.ie
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There are an increasing number of 
people in Ireland engaged in assisted 
reproduction serv ices.  However, it is 
of note that the Children and Family 
Relat ionships Act 2015 (“the 2015 Act”) 
only deals with donor assisted human 
reproduction and not any other form of 
assisted human reproduction.  We st ill 
await a commencement date for the 
2015 Ac t.

Recent Surrogacy Case

HOMS recently successfully acted for 
a couple whose child was conceived 
by means of an in-vitro fertilisation 
programme using the father’s sperm 
and an anonymous donor egg. This was 
pursuant to the provisions of a surrogacy 
agreement which was entered into in 
a foreign country.  The child was born 
abroad.  DNA testing established the 
father to be the biological father of the 
infant.  The Irish Embassy abroad issued 
travel documents to allow the child to 
leave the foreign country and return to 
Ireland.   In order to establish the identity 
of the child in Ireland and for the child to 
have Irish citizenship, it was necessary 
to bring an application before the Circuit 
Court seeking a declaration of parentage.  
In effect, the child required the identity 
of his father to be established under 

Irish law.  As a declaration of parentage 
is only binding on the state where the 
Attorney General is made a party to the 
proceedings, then the Attorney General 
was joined as a notice party in order to 
ensure that the declaration of parentage 
was binding on the state.

Orders were also sought seeking custody 
and guardianship of the infant.  The 
application was fully supported by the 
surrogate.  It was also necessary to seek 
orders dispensing with the consent of the 
surrogate to the issuing of a passport for 
the child, now and in the future.  These 
applications were all brought under the 
Guardianship of Infants Act 1964 and 
the Status of Children’s Act 1987.  The 
application was successful.

Surrogacy and the Children and Family 
Relationships Act 2015

The Children and Family Relationships Act 
2015 does not change the basic rule that 
the birth mother is the legal mother of a 
child.  This was reaff irmed by the Supreme 
Court in the case of M.R. and D.R. & others 
v An t-Ard-Chlaraitheoir & others.  In that 
case the Supreme Court ruled that the 
birth mother is the legal mother of the 
child.  This is the rule in all cases including 
where the child is a donor-conceived child 

and the birth mother has no biological 
connection to the child.

The 2015 Act provides for determining 
the status of the “intending” second 
parent of a donor conceived child, as 
there is a legal presumption that the 
mother’s husband is the father of a donor-
conceived child even if the husband has 
no biological connection to the child.  
This presumption can be rebutted and the 
2015 Act aims to provide for civil partners 
and cohabitants to be a legal parent of 
the child.  This person is known as the 
“intending parent”.

The parents of a donor conceived child 
will be the birth mother and her husband, 
civil partner or cohabitant provided the 
mother and the intending parent have 
given the necessary consents in advance.  
Otherwise the mother alone is the parent 
of the child.  A donor is not a parent and 
has no parental r ights or responsibilities 
in respect of the child.

Once the legislation is commenced, the 
intending parent will be regarded as a 
legal parent if certain criteria as laid 
down under the 2015 Act are met.  There 
is also provision under the 2015 Act for 
retrospective recognition of parentage 
subject to conditions.   

By Caroline Fitzgibbon, Associate Solicitor, Family Law Unit

Surrogacy, Donor Assisted Human 
Reproduction and the Children and 
Family Relationships Act 2015

Summary

HOMS acted successfully in a foreign 

surrogacy case involving declarations 

of parentage in Ireland and issues 

including custody, guardianship and 

passport applications for the child. 

Once commenced the Children and 

Family Relationships Act 2015 will 

deal with donor assisted human 

reproduction but not any other form 

of assisted human reproduction

Caroline Fitzgibbon, Associate 
Solicitor, Family Law Unit. 

Congratulations to Caroline who 
has just been awarded a Diploma in 
Family Law by the Law Soc iet y of 
Ireland. 

• 

By George Kennedy, Senior Associate Solicitor,
Corporate and Commercial Department

Safe Harbour no more…..

In the wake of a recent Court of Justice of the 
European Union (CJEU) decision invalidating 
the “Safe Harbour” policy, what are the 
practical repercussions for Irish entities 
that may previously have been transferring 
personal data to the US under Safe Harbour?

What is Safe Harbour?

Simply put, a policy whereby personal data 
gathered in the EU could be transferred to 
the US in compliance with EU data protection 
laws. Under EU laws personal data cannot be 
transferred out of the European Economic 
Area to a third country unless it is protected 
under a regime akin to EU law. Safe Harbour 
allowed companies to self-certify that they 
had adequate protections in place in the US, 
thereby affording any such data the same 
level of protection as if it had remained in 
the EU.

Background

Max Schrems, a privacy activist, made 
a complaint to the Data Protection 
Commissioner (DPC) in Ireland alleging that 
US intelligence agencies had unrestricted 
access to EU personal data being gathered 
by Facebook, which was being transferred 
from the EU to the US under Safe Harbour. 
The DPC said it did not have jurisdiction to 
examine the adequacy of Safe Harbour, so 
Schrems brought a Judicial Review case on 
the decision to the Irish High Court, who 
referred it to the CJEU for clarification.

Findings of the CJEU

The CJEU found that the Safe Harbour 

scheme under European law is invalid. They 
stated that legislation which allows public 
authorities unrestricted access to personal 
data and does not provide a method for an 
individual to access, or have erased such 
data is contrary to certain provisions of 
the Charter of Fundamental Rights of the 
European Union.

Furthermore the CJEU stated that data 
protection authorities in each European 
Union Member State should examine the 
complaints of its citizens regarding the 
adequacy of third country data protection 
policies regardless of any previous decision 
of the European Commission relating to 
the third country. On this basis the CJEU 
directed that the DPC should examine 
Schrems’ complaint to decide whether the 
transfer of EU Facebook users’ data to the 
US is protected to an adequate standard 
and, if not, whether such transfer should be 
suspended. 

Remedies

It is now necessary for any of the approx. 
4,400 companies that were relying on Safe 
Harbour to implement acceptable data 
protection measures to ensure that the 
transfer of data to the US complies with EU 
law. The following are alternative lawful 
methods for the transfer of personal data to 
third countries:-

•  Data subject consent – the consent has  
 to be unambiguous. Unlikely to be a real  
 solution, particularly when dealing with  
 a high volume of data subjects. The DPC  
 has advised against this method. 



•  Model contracts – European Commission  
 approved contracts that bind the non-EU 
 party to process the data on terms  
 mirroring EU data protection 
 legislation. Currently used by many  
 entities transferring to non-approved  
 third countries. There are two forms –  
 “controller to controller” and “controller  
 to processor”. 

•  Binding corporate rules – used for 
 intra-group situations where data  
 is transferred between EU and non-EU  
 group entities. A legally enforceable  
 data protection policy is drafted 
 and approved by the data protection  
 commissioner in the relevant member state.
 
•  Transfer data only to approved countries  
 - countries which are considered to have  
 adequate data protection laws in place  
 are Switzerland, Guernsey, Argentina,  
 Isle of Man, Faroe Islands, Jersey,   
 Andorra, Israel, New Zealand and   
 Uruguay; Canada has been approved for  
 certain types of personal data.

Your Next Steps 

If you are an Irish company sending personal 
data to the US:-

•  Review any data processing/controller  
 contracts your company has with US  
 entities. 

•  Check if the transfer was relying on Safe  
 Harbour (review the Safe Harbour listing  
 at https://safeharbor.export.gov/list.aspx).

•   Await direction to be issued by the  
 various data protection commissioners  
 within the coming weeks.

•  Arrange for alternative legal methods of  
 transfer to be put in place if necessary.

Summary

CJEU decision that Safe Harbour is 

invalid.

What are the alternatives methods 

to transfer personal data to the US/

third countries?

Assess your company’s position.

George Kennedy, Senior Associate 
Solicitor, Corporate and Commercial 
Department, Intellectual Property 
and Technology Unit

All Island Startup/
Scaleup Vision 
2020 Forum
HOMS were delighted to support and co-
sponsor the launch of the Limerick Start 
Up Gathering on Monday 5th October 2015 
by providing legal consultancy to startups. 
George Kennedy, Senior Associate Solicitor, 
Corporate and Commercial Department, was 
part of the steering committee for the All 
Island Startup/Scaleup Vision 2020 Forum 
as part of the Startup Gathering which took 
place at Limerick Institute of Technology’s 
(LIT) Limerick School of Art and Design, 
Clare Street on 8th of October 2015. 

The Startup Gathering took place from 
5th to 10th of October 2015 and was an all 
island movement to help Ireland become a 
number one Global Startup Hub by 2020. LIT 
lead the initiative in the Limerick Region 
and represent the region on the National 
Steering Group. 

The week of the Startup Gathering was part 
of the Action Plan for Jobs and supported 
by the Department of Jobs, Enterprise and 
Innovation with the National Steering Group 
chaired by Minister Jed Nash. Limerick, 
Dublin, Cork, Waterford and Galway took 
part in events highlighting the supports and 
initiatives in place in Ireland.

Q9000 – The Legal Quality Standard  
HOMS are very pleased and proud to have 
progressed to being awarded the Q9000 
Legal Quality Standard by the Institute of 
Legal Research and Standards. In October 
2015 we were awarded the Q9000 standard 
with a gold grade score of 94% after a full 
and comprehensive audit by the Institute of 
Legal Research and Standards. The Q9000, 
which is recognised by the Law Society of 
Ireland, is the most advanced strategic, risk 
and quality management standard awarded 
by the Institute to law firms demonstrating 
exceptional levels of strategic, innovation 
and quality management. 

In the audit report of 6th October 2015 
HOMS are described as, “a thriving, superbly 
managed, corporate firm with a commitment 
to excellence in the provision of legal 
services.” The auditor stated that HOMS, 
“was able to demonstrate on all levels that 
it is extremely well managed with an acute 
awareness and real willingness to embrace 
and adhere to ‘best practice’ standards.”

Our gold grade score of 94% was awarded 
after a comprehensive audit of the following 
areas:-

1. Client management
2. File management
3. Regulatory and claims management
4. Practice management
5. Systems management
6. Advanced financial management
7. Strategic and innovative management
8. Advanced IT, information and knowledge 
management. 

HOMS has a long history of accreditation, 
having first obtained an ISO accreditation 
in 2004. Since then HOMS have constantly 
improved and developed processes, systems 
and procedures and in 2010 obtained the 

legally tailored Legal Quality Certification. 
Since then the firm has continued to achieve 
higher standards of certification, obtaining 
the Q6000 Legal Quality Standard in 2012 
and the Q9000 this year, the highest standard 
available.

We have a dedicated Risk Management 
Partner, Robert Kennedy, who in conjunction 
with the Systems & Procedures Manager, 
Naoise O’Donnell, and Associate Solicitor, 
Anna Owens, ensure that all risk management 
policies and procedures are implemented and 
compliance levels are strictly adhered to. 
All of our employees are trained extensively 
in our systems, procedures and policies. 
Well done to all of the staff at HOMS who are 
instrumental in implementing our Q9000 
systems, procedures and policies.

Robert Kennedy, Partner, Anna Owens, Associate Solicitor, and Naoise O’Donnell, 
Systems & Procedures Manager pictured with the Q9000 Certificate. 



Priority Given to Floating 
Charge Creditors 

The holder of a validly crystallised floating 
charge will obtain priority over preferential 
creditor claims during a liquidation.  The 
Supreme Court confirmed this in a judgment 
delivered by Ms. Justice Laffoy on 9th 
July 2015. The case arose following the 
application of the liquidator of a number of 
companies in the Belgard Motors Group for 
directions on the priority of payments during 
the winding up. 

High Court Decision

Prior to the Supreme Court decision, in the 
High Court Ms. Justice Finlay Geoghegan 
determined:-

•  The Notice of Crystallisation which was  
 served by the bank was technically 
 capable of converting the floating 
 charge to a fixed charge. However,
 because the debenture did not   
 specifically restrict the debtor company  
 from dealing with the assets following  
 crystallisation it could not be   
 characterised as a fixed charge. 

•  The proper construction of Section 285  
 (7) of the Companies Act 1963 is that 
 the claims of preferential creditors will  
 rank ahead of floating charge holders’  
 claims regardless of the fact that the  
 charge has been converted to a fixed  
 charge prior to winding up.  

Supreme Court Decision

The liquidator successfully appealed the High 

By Lisa Killeen, Senior Solicitor, 
Insolvency and Corporate Recovery Unit

Court decision to the Supreme Court. Ms. 
Justice Laffoy concluded that the intention of 
the parties when entering into the debenture 
was that if a Notice of Crystallisation was 
served the debtor company would cease to 
be entitled to use the assets in question 
without the consent of the charge holder. 
The Notice of Crystallisation accordingly 
successfully converted the floating charge 
into a fixed charge.   

The relevant provisions of the Companies 
Act 1963, which have been re-enacted in 
the Companies Act 2014, gives priority to 
preferential claims where the assets are 
subject to a floating charge on the date 
the winding up order is made.  In this case 
the floating charge had crystallised prior 
to commencement of the winding up so the 
assets fell outside the remit of the relevant 
Companies Act 2014 provision. 

Implications

The Supreme Court pointed out that the 
outcome of its decision was an ‘unsatisfactory 
state of affairs’ and of concern because 
debenture holders can ‘effectively leap frog’ 
preferential creditors by crystallising their 
floating charges. 

It was noted that the relevant provisions of 
the Companies Act 1963 have been carried 
through to the Companies Act 2014 in what 
Miss Justice Laffoy called a drafting ‘defect’. 
She suggested that an amendment to the 
largest piece of legislation ever enacted in the 
State would be required in order to reverse the 

outcome of its decision in this case. 

While not arising in this case, Ms. Justice 
Laffoy warned that her decision could lead 
to contrived ‘false crystallisations’ whereby 
the debtors are effectively allowed to use the 
asset following the service of a crystallisation 
notice as if the assets remained floating 
charge rather than fixed charge assets.  

Conclusion

While this significant decision should be 
welcomed as a victory for floating charge 
holders and while it provides some clarity 
in this complex area, the Supreme Court’s 
dissatisfaction with the Companies Act 2014 
is of note. Going forward this decision could 
persuade the legislature to make legislative 
amendments. Any such amendments should 
be closely monitored by banks.  

For further information please contact Lisa 
Killeen, Senior Solicitor, Insolvency and 
Corporate Recovery Unit.

Summary

The Belgard Motors Case provides 
some clarity in the area of the priority 
of payments in winding ups. 

In this Supreme Court decision it was 
confirmed that once crystallised, 
on or before a winding up, floating 
charges will rank in priority to claims 
of preferential creditors. 

The Supreme Court expressed 
dissatisfaction with the drafting 
of the Companies Act 2014 as 
this decision could now result in 
debenture holders effectively leap 
frogging preferential creditors by 
crystallising their floating charges

Lisa Killeen, Senior Solicitor, 
Property Department, Insolvency 
and Corporate Recovery Unit. 

Congratulations to Lisa who has 

just been awarded a Certificate in 

Banking Law and Practice by the Law 

Society of Ireland.

HOMS Managing Partner and Solicitors Pictured at the Bicentennial Limerick Chamber 
President’s Dinner Photoshoot. First Row: Shane Costelloe, Lisa Killeen, George Kennedy, 

Sandra Egan and Harry Fehily. Second Row: Laura Scanlon, Aine Kehoe and Caitriona Leahy

Harry Fehily, Managing Partner, is 
pictured with our new Assistant 
Solicitors recruited in 2015. Laura 

Scanlon and Aine Kehoe have both 

joined our Corporate and Commercial 

Department. Rachael O’Shaughnessy, 

Rory Brosnan and Caitriona O’Brien 

have all joined our Litigation 

Department. 

L to R: Rachael O’Shaughnessy, 

Caitriona O’Brien, Harry Fehily, 

Rory Brosnan, Laura Scanlon and 

Aine Kehoe.  



The Recovery of Benefits and 
Assistance Scheme – One Year On

The Recovery of Benefits and Assistance 
Scheme has been in place for over one year 
now, having been introduced on 1st August 
2014 by the Social Welfare and Pensions 
Act 2013 (“the Act”).  Since that date, 
whenever a compensator intends to make 
a compensation payment to a plaintiff as a 
consequence of a non-fatal personal injury, 
the compensator must pay the Department 
of Social Protection ("the Department") an 
amount equal to the illness-related social 
welfare payments that have been paid to that 
plaintiff as a consequence of that personal 
injury.  There are six benefits specified under 
the legislation and in every personal injury 
action a Statement of Recoverable Benefits 
(“the Statement”) must be obtained prior 
to settlement to ascertain the amount of 
benefits which the plaintiff has received.
 
Reducing the Benefits Payable

When the scheme was introduced it was 
feared that it would bring about an end to 
the all-in or compromise settlement.  Such 
settlements were of great assistance to both 
plaintiffs and insurance companies as a way 
of adjusting difficult cases, often without 
incurring significant costs.  The Act states 
that the compensator must pay the amount 
of recoverable benefits specified in the 
Statement before making any compensation 
payment to a plaintiff.  However, it also 
states in Section 343R(2) that where the 
recoverable benefits exceeded the amount 
of the relevant compensation payment and 
that payment was the subject of an order of 
a court or assessment by the Injuries Board, 

A recent High Court judgment could have 
far-reaching consequences for the value of 
future losses awards in personal injury cases. 

Background 

Gill Russell suffered catastrophic injuries at 
the time of his birth on the 12th July 2006 
due to the admitted negligence of the HSE, 
and has cerebral palsy. He requires full time 
care and assistance for his lifetime and is 
totally dependent for his every need on a 24 
hour basis. 

He sued the HSE via his mother and the 
case initially came on for hearing in 2012 
when a settlement was approved and a sum 
of €1.4m was awarded by way of periodic 
payment for two years. This sum covered 
general damages and the cost of care to date. 
The case was adjourned to 2014 to allow for 
the possible introduction of legislation for 
periodic payment orders. This did not occur 
and Gill Russell pursued the balance of his 
claim against the HSE for future care, aids 
and appliances for the rest of his life. Future 
life expectancy had been agreed between 
the parties. 

Decision of Judge Cross 

Mr Justice Cross considered the “rate of 
return” expected on any investment of 
the lump sum to be awarded to Gill Russell 
to provide for his future care. This is also 
known as the “discount rate” – the amount 
by which awards may be reduced based on 
the expected investment return. Although 
Mr Justice Cross noted that the Minister for 
Justice Equality and Law Reform did in fact 
have the power to fix the discount rate under 

the compensator is only liable to pay the 
amount ordered or assessed.  The relevant 
compensation payment was defined as any 
part of the compensation which related 
to loss of earnings or profits.  Therefore, if 
the amount of benefits on the Statement 
exceeded the amount of loss of earnings 
specified in a court order, then only that 
lesser figure in the order had to be repaid to 
the Department.

As cases began to be listed for trial or settled 
in Autumn 2014, it became clear that most 
judges had no difficulty in granting orders 
on consent to the parties in an action 
reflecting either an agreement on liability 
which reduced the loss of earnings sum being 
paid or the fact that there was a reduced 
claim or no claim for loss of earnings being 
maintained.  This had the effect of allowing 
the compensator to refund less than the 
amount on the Statement to the Department 
on foot of the court order, provided that the 
sum in the court order did not exceed the sum 
in the Statement.

The Department Responds 

The Department has taken issue with this and 
has written in certain cases to the solicitors 
acting for compensators who seek to make a 
reduced payment as a result of a court order.  
It takes the position that Section 343R(2) 
only applies where a court makes an order 
having heard and determined the issues in the 
case and that this section has no application 
where proceedings are compromised by the 
parties.  The words heard and determined do 

the Civil Liability and Courts Act 2004, this 
had never been done. In the United Kingdom, 
the rate is fixed by the Lord Chancellor.

Mr Justice Cross noted that the courts have 
tended to apply a rate of 3% which was the 
amount a prudent investor could reasonably 
expect as a return on a mixed investment of 
equities, gilts and cash over an extensive 
period. Counsel and experts for Gill Russell 
argued that such a mixed fund was an 
unacceptable risk for such a vulnerable 
investor. Judge Cross found that a plaintiff 
will be more risk averse than an ordinary 
prudent investor in the marketplace. He 
stated that “it is impossible to imagine 
any individual more risk adverse than this 
plaintiff”. 

Judge Cross concluded that the applicable 
multiplier was not a heading of damages but a 
mathematical tool to come to a total. Once it 
was assessed, it was not subject to any further 
reduction. He stated that there was no such thing 
as a “risk free” investment. The appropriate rate 
in his view was between 1% - 1.5%.

In this particular case, this meant that the 
overall special damages awarded were over 
€13m. Had the rate of 3% applied, the award 
would have been approximately €9m.

Consequences 

The Director of the State Claims Agency 
estimates that the reduction in the rate 
of return will result in an increase to the 
cost of claims made against the State of 
approximately €100m per year. It is hard to 
see how the decision will not apply widely to 
all cases of future losses, to include loss of 

not appear anywhere in the legislation and 
the section clearly states that the reduced 
sum applies where the relevant compensation 
payment was the subject of an order of a court.  
In our opinion, the Department is incorrect in 
its interpretation of the legislation and until 
that legislation is amended, once a court is 
satisfied to grant an order (either on hearing 
a case or on the consent of the parties) then 
the order is valid.

earnings and care costs. This will certainly 
impact on the cost of insurance premiums and 
overall will increase the cost of awards. The 
decision was approved by the Court of Appeal 
on the 5th November 2015.

By Anna Owens, Associate Solicitor, Defence Litigation Unit

Summary

Where the loss of earnings figure is 
nil or less than the amount on the 
Statement of Recoverable Benefits, a 
court order can be obtained reducing 
the amount which the compensator is 
liable to repay to the Department of 
Social Protection.  

Anna Owens, Associate Solicitor, 
Defence Litigation Unit. 

Increase in Rate of Return  
By Alice Lanigan, Senior Solicitor, Litigation Department. 

Summary

In a recent case the appeal court 

decided that 1%-1.5% is the 

appropriate rate of return to be 

expected on any investment of 

lump sums awarded for future losses 

awards in personal injury cases 

Alice Lanigan, Senior Solicitor, 
Litigation Department. 

Congratulations to Alice who has 
just been awarded a Certificate in 
Data Protection Practice by the Law 
Society of Ireland.



Wills With an EU Dimension
Introduction

Far reaching changes in succession law at 
a European level became operational on 
17th August 2015 when the EU Succession 
Regulation (EU/650/2012), known as 
Brussels IV, came into effect. Brussels IV 
will allow a person to choose which rule of 
law will apply to the distribution of their 
estate on death. This article will look at 
the implications for those Irish people who 
have property interests abroad in countries 
within the EU. 

Freedom of Testation v Forced Heirship

Cross-border succession issues are 
usually complex, as succession laws differ 
considerably from one EU state to another. 
Many countries operate widespread rules of 
strict forced heirship which dictate that at 
least a fixed share of the estate must be left 
to certain members of the immediate family.  

For example, in France children may be 
entitled to ¾ of the estate if there are three 
or more children and in Germany a surviving 
spouse is entitled to ½ of the estate, and the 
children are entitled to the remaining share.

These rules will apply even if it is against 
the individual testator’s wishes and severely 
curtail freedom to choose who they wish to 
benefit on their death.

The Changes

Brussels IV harmonises the law which 
applies to an individual’s estate across all 
EU territory, so that the law of the country in 

which the person is habitually resident will 
apply to the entire estate. However Ireland 
(along with the UK and Denmark) have opted 
out of Brussels IV. 

However, those with Irish nationality can 
make an election under Brussels IV in their 
Will for Irish law to apply to their entire 
estate, including assets situate in the EU. 
Accordingly, they can elect to have Irish law 
govern how their property situated in the EU 
(except for property situated in the UK and 
Denmark) is dealt with and thus avoid the 
forced heirship rules in other EU countries. 

Irish Inheritance Law

Regardless of whether a person has made a 
Will providing for his spouse, under Irish Law 
the spouse has certain rights to inherit under 
Section 111 of the Succession Act 1965.  

Intestate - Without a Will

Testate - With a Will

Surviving Spouses

The Succession Act 1965 provides that the 
spouse has the entitlements above known as 
“the legal right share”. If a testator provides 
less than the legal right share in their will, 
then the surviving spouse has the right 
to elect to take the provision in the Will 
or alternatively the legal right share. The 
surviving spouse must be notified of their 
right of election and must make an election 
within 6 months of notification, otherwise 
the provision in the will takes effect.  To that 
extent the spouse, must take a positive step 
to ensure their legal right share is obtained. 
Time only commences when a formal 
notification of the right of election is given 
to the spouse.  

If no provision has been made for the 
surviving spouse in the Will, case law 
suggests that the spouse has an automatic 
entitlement to the legal right share. 

Children

A child is not entitled to any defined share 
of the estate and a parent is not obliged to 
treat their children equally or to benefit 
them at all. What a parent is obliged to do, 
however, is to give consideration to each 
of their children and to consider in what 
manner to benefit them. A disappointed 
child may institute a Section 117 application 
seeking further provision or provision from 
the estate where the child proves to the 
satisfaction of the court that the parent has 
failed in their moral duty to make proper 
provision for them in accordance with their 
means. A Section 117 application by a 

child cannot affect the legal right share of 
a spouse or bequest in a will to the spouse 
(mother of the child). 

Generally speaking, to succeed a child must 
have a particular need which the means of the 
testator can satisfy. If no such need exists, 
even where no provision has been made by 
the testator in their will or while alive, the 
court cannot intervene. Not leaving enough 
is not sufficient to prove a claim. 

Which Law Will Apply to Your Will?

A person of Irish nationality may now elect, 
through Brussels IV, for Irish law to apply to 
their entire estate and all their EU situate 
assets (save for the UK and Denmark). 

In the event of a failure to elect, then 
which law will apply? The connecting factor 
for Ireland is domicile. Irish law provides 

By Kevin Doughan, Senior Solicitor and Trust and Estate Practitioner, Wills and Probate Unit

Summary

For those with property abroad 

situated in the EU, who wish for it 

to be passed on after their death in 

accordance with Irish law, an election 

to that effect in their will should be 

incorporated.  Those with existing 

wills ought to review their wills to 

incorporate the necessary changes. 

These changes do not affect Irish 

inheritance tax rules. 

Kevin Doughan, Senior Solicitor and 
Member of the Society of Trust and 
Estate Practitioners (STEP), Wills 
and Probate Unit. 

Spouse only 100% to spouse

Spouse and children 2/3 to spouse and 
1/3 to children 

Children only 100% to children

Spouse and no 
children

Spouse entitled to 
legal right share of 
½ of estate

Spouse and children Spouse entitled to 
legal right share of 
1/3 estate

that a person’s domicile determines the 
succession of moveable property (shares 
and bank accounts for example) and 
immovable property (land and buildings) 
is determined by the law of the country in 
which the property is located. Domicile is 
a legal concept determined by reference 
to a person’s intention to permanently or 
indefinitely reside somewhere.

Illustration of the Effects of the Changes

Alice is habitually resident in Ireland with 
property in France. Under the regulations 
France should apply Irish law as she is 
habitually resident here. However, as the 
regulations are not recognised h This could 
be avoided by Alice simply electing in her 
Will that the law of her nationality (Irish 
Law) applies to her Will and thus avoid forced 
heirship rules. 
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Corporate Social Responsibility
Since the last edition we have continued with 
our programme of presentations to our clients 
as part of our value added services initiative. 
The Companies Act 2014 commenced on 1st 
June 2015 and presentations on the Companies 
Act 2014 have been underway to a number of 
banking clients as well as the Institute of Legal 
Accountants of Ireland. Insurance and public 
sector clients have also benefitted from a 
variety of seminars and workshops. 

Charity initiatives include Emma Brewer, 
secretary in our Defence Litigation Unit, 
organising dress donations in September 2015 
from HOMS employees and their friends and 
families for “Buy Your Dress” in aid of the Down 
Syndrome Centre. Robert Bourke, Partner, 
completed the Ring of Kerry Cycle, a 180km track, 
in aid of Pieta House, in July 2015. 

HOMS Dublin office hosted a table for clients 
to enjoy a fun evening of champagne and 
cocktails, speakers, supper and fashion at the 
Look the Business event, The Gloss Magazine’s 
evening of fashion and inspiration for working 
women at the RDS on 22nd October 2015.

HOMS partners, Donal Creaton, Robert Kennedy, Harry Fehily and Robert Bourke 
pictured with Dr James Ring, CEO of Limerick Chamber of Commerce (centre).

We are again pleased to support local businesses by sponsoring the Limerick Chamber 
Regional Business Awards 2015. The award ceremony is taking place at the prestigious 
2015 Bicentennial Limerick Chamber President’s Dinner, of which we are the main sponsor, at 
the Limerick Strand Hotel, on 13th November 2015. HOMS are contributing legal consultancy 
prizes to the winners. Congratulations to all of the nominees this year, the competition, as 
ever, is intense, and is representative of the outstanding quality of enterprise in the region. 


