
SCOTT D. MARRS
PARTNER
BEIRNE, MAYNARD & PARSONS, L.L.P.

Scott is an arbitrator with the American Arbitration 
Association, the International Institute for Conflict 
Prevention & Resolution, the International Chamber 
of Commerce, the British Columbia International 
Commercial Arbitration Centre and the London Court 
of International Arbitration. He has over 20 years of 
domestic and international experience in disputes, trials 
and arbitrations involving energy, intellectual property, 
commercial and product liability issues. Scott is on the 
Advisory Board for the Institute for Energy Law.

MARTIN D. BEIRNE
CHAIRMAN
BEIRNE, MAYNARD & PARSONS, L.L.P.

Martin is a founding partner of the firm. He has 
extensive trial experience in complex business 
litigation, energy, intellectual property, market 
representation/franchise and antitrust. Martin also 
provides advice and representation to corporations, 
corporate officials and other individuals in 
investigations initiated by government authorities 
as well as internal investigations on behalf of 
corporations.

There are important distinctions between the major 
arbitration forums. Understanding the nuances of 
each enables counsel to make informed decisions and 
facilitate an effective and efficient arbitration process. 

Although there are several reputable arbitration forums, the 
three most often used forums in the US are:

�� The American Arbitration Association (AAA). The key AAA 
rules include:
�z the new Commercial Arbitration Rules and Mediation 
Procedures (AAA Rules), including Procedures for Large, 
Complex Commercial Disputes (AAA Complex Commercial 
Rules), which became effective on October 1, 2013; and
�z the AAA Employment Arbitration Rules and Mediation 
Procedures (AAA Employment Rules).

�� JAMS. The key JAMS arbitration rules include:
�z the JAMS Comprehensive Arbitration Rules & Procedures 
(JAMS Rules);
�z the JAMS Streamlined Arbitration Rules & Procedures 
(JAMS Streamlined Rules); and
�z the JAMS Recommended Arbitration Discovery Protocols for 
Domestic, Commercial Cases (JAMS Discovery Protocols).

�� The International Institute for Conflict Prevention & 
Resolution (CPR). The key CPR arbitration rules include:
�z the new Administered Arbitration Rules (CPR Administered 
Rules), which became effective on July 1, 2013, and the 
2007 Non-Administered Arbitration Rules (CPR Non-
Administered Rules) (together, CPR Rules); and 
�z the CPR Protocol on Disclosure of Documents and 
Presentation of Witnesses in Commercial Arbitration (CPR 
Disclosure Protocol).

AAA, JAMS and CPR Comparison Chart 
The following is an excerpt of a chart on our website providing practical guidance on the differences 
between the three major domestic arbitration forums. It may be used by counsel to assess the 
benefits of the respective forum’s rules and modify, where appropriate, the particular rules that 
most affect their client’s business and industry sector and the types of disputes they are likely to 
encounter. For the complete, continuously maintained version of this resource, visit practicallaw.com.
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The excerpt below outlines the differences in arbitration rules 
and procedures on several topics likely to be most important to 
counsel and their clients, including:

�� The scope of discovery.

�� Whether depositions are allowed.

�� Whether the parties are entitled to attorneys’ fees.

�� Whether confidentiality is imposed on the parties.

All of these topics can be specifically addressed and modified in 
the parties’ arbitration agreement. 

 Search AAA, JAMS and CPR Comparison Chart for the complete, online 
version of this resource, which includes more on the differences between 
each forum’s rules, such as the rules concerning electronic discovery, 
dispositive motions, hearing procedures and more.

Search US Arbitration Toolkit for a collection of resources to assist 
counsel with US commercial arbitration.

DISCOVERY

AAA JAMS CPR

BROAD SCOPE

Documents. The arbitrator may, on application of 
a party or in the arbitrator’s own discretion, require 
the production of documents:

�� On which a party intends to rely.

�� That are relevant and material to the outcome of 
disputed issues if sought in a document request.

(AAA Rules, R-22(b).)

Note: Rule R-22(b) of the new AAA Rules tracks 
Article 3 of the 2010 International Bar Association 
Rules on the Taking of Evidence in International 
Arbitration (IBA Rules), which provides that each 
party must submit all documents on which it relies, 
and allow the discovery of documents relevant to 
the case and material to its outcome (IBA Rules, 
Arts. 3(1), 3(3)). 

Interrogatories. The new AAA Rules do not mention 
interrogatories. Former Rule L-4 provided for 
them only on a showing of good cause. Thus, AAA 
arbitrators will now be less likely to exercise their 
broad discretion to allow interrogatories.

Subpoenas. The arbitrator may issue subpoenas 
on request of a party or independently (AAA Rules, 
R-34(d)).

Note: The AAA Complex Commercial Rules provide 
for broader discovery than the AAA Rules (see AAA 
Rules, at 9 (procedures for large, complex cases 
include “broad arbitrator authority to order and 
control the exchange of information”)).

MORE LIMITED SCOPE

Documents. Document requests should be limited 
to documents that are directly relevant to significant 
issues in the case or to the case’s outcome (JAMS 
Discovery Protocols, at 3).

Note: The JAMS rule is more in line with proposed 
Federal Rule of Civil Procedure (FRCP) 26(b)(1), 
which narrows the scope of discovery.

Practice tip: Counsel should consider using the 
following sample provision to control document 
discovery: 

“Document requests shall be limited to 
documents directly relevant to significant 
issues in the case or to the case’s outcome, 
shall be restricted in terms of timeframe, 
subject matter and persons or entities to 
which the requests pertain, and shall not 
include broad phraseology such as ‘all 
documents directly or indirectly related to.’”

Interrogatories. The JAMS rules and procedures do 
not mention interrogatories, and JAMS arbitrators 
rarely use their broad discretion to permit them 
absent an agreement of the parties.

Subpoenas. The arbitrator may issue subpoenas 
for the attendance of witnesses or the production of 
documents before or at the hearing (JAMS Rule 21).

BROAD SCOPE

Documents. The arbitrator may require such 
discovery as it determines is appropriate (CPR Rule 11).

Note: The CPR Disclosure Protocol provides four 
alternative “modes” of document disclosure that 
parties can agree to:

�� Mode A. No disclosure of documents other than 
documents that each side will present in support 
of its case.

�� Mode B. Disclosure under Mode A plus documents 
essential to a matter of import for which a party 
has demonstrated a substantial need.

�� Mode C. Disclosure under Mode B plus 
documents in the possession of witnesses of the 
party requested to provide disclosure. 

�� Mode D. Disclosure of documents regarding non-
privileged matters relevant to any party’s claim or 
defense, subject to limitations of reasonableness, 
duplication and undue burden.

(CPR Disclosure Protocol, Schedule 1.)

The CPR Disclosure Protocol admonishes that 
arbitration is not the place for an approach of “leave 
no stone unturned” or for untempered advocacy 
(CPR Disclosure Protocol, § 1(a)). 

Interrogatories. The CPR Rules do not mention 
interrogatories, but the arbitrator has discretion 
to allow them if the arbitrator deems appropriate 
(CPR Rule 11).

Subpoenas. The CPR Rules do not mention the 
issuance of subpoenas, but the arbitrator has 
discretion to issue them if the arbitrator deems 
appropriate (CPR Rule 11).
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DEPOSITIONS

AAA JAMS CPR

GENERALLY ALLOWED BUT  
INCREASINGLY DISCOURAGED

The AAA Rules are silent on whether depositions are 
available, but the arbitrator has discretion to allow 
them (AAA Rules, R-21).

The AAA Complex Commercial Rules provide that 
the arbitrator may order depositions:

�� In exceptional cases (this was added in 2013).

�� At the discretion of the arbitrator.

�� On a showing of good cause.

(AAA Rules, L-3(f).)

Additionally, the AAA Complex Commercial Rules 
state that the arbitrator has broad authority “to order 
and control the exchange of information, including 
depositions” (AAA Rules, at 9). The arbitrator may allocate 
the cost of taking the deposition (AAA Rules, L-3(f)).

The AAA Employment Rules provide that the 
arbitrator has the authority to order depositions 
(AAA Employment Rule 9).

Note: Depositions are now discouraged in arbitration 
practice. The new AAA Rules added the restriction 
that depositions in complex, commercial disputes 
are only allowed in “exceptional cases” (AAA Rules, 
L-3(f)). Further, the Preliminary Hearing Procedures 
do not reference depositions (AAA Rules, P-1, P-2). In 
contrast, former Rule L-3(f) provided that matters to 
be considered at the preliminary conference include 
whether any sworn statements or depositions may 
be introduced.

MORE RESTRICTIVE

The JAMS Rules allow one deposition per party, but 
the arbitrator may order more (JAMS Rule 17(b)).

The JAMS Streamlined Rules do not allow 
depositions unless determined by the arbitrator 
based on:

�� The reasonable need for the requested 
information.

�� The availability of other discovery options. 

�� The burdensomeness of the request.

 (JAMS Streamlined Rule 13(a).)

Practice tip: Where depositions are desired, counsel 
should consider using a version of the following 
sample provision to limit depositions while 
controlling the process: 

 “ Each side may take three (3) discovery 
depositions. Each side’s depositions are to 
consume no more than a total of twenty 
(20) hours. There are to be no speaking 
objections at the depositions, except to 
preserve privilege. The total period for the 
taking of depositions shall not exceed six 
(6) weeks.”

DISCOURAGED

Depositions are discouraged under the CPR Rules, 
but the arbitrator has discretion to order them if the 
arbitrator deems appropriate (CPR Rule 11).

The CPR Disclosure Protocol provides that 
depositions should be permitted only where the 
testimony is expected to be material to the outcome 
of the case and where one or more of the following 
circumstances apply:

�� Witness statements are not being used.

�� The parties agree to the taking of the deposition.

�� The witness may not be available to testify.

The arbitrator should impose strict limits on the 
number and length of any depositions allowed. (CPR 
Disclosure Protocol, § 2(c).)

ATTORNEYS’ FEES

AAA JAMS CPR

BROADEST DISCRETION

The AAA Rules provide that the arbitrator may 
award attorneys’ fees if either:

�� Both parties request an award of attorneys’ fees.

�� The award is authorized by law or the arbitration 
agreement.

(AAA Rules, R-47(d)(ii).)

Note: The Arbitration Rules of the International 
Chamber of Commerce (ICC Rules) seem to go 
one step further, providing that the costs of the 
arbitration will include “the reasonable legal 
and other costs incurred by the parties for the 
arbitration,” although the arbitrators have discretion 
in deciding which of the parties will bear attorneys’ 
fees or in what proportion they will be borne by the 
parties (ICC Rules, Arts. 37(1), (4)).

Practice tip: Under R-47(d) of the AAA Rules, if both 
parties request attorneys’ fees, the arbitrator may 
award the fees even if the parties agreed otherwise 
in the arbitration agreement. Thus, counsel should 
never request attorneys’ fees merely because the 
other side has made such a request.

MOST RESTRICTIVE

The arbitrator may award attorneys’ fees if provided 
by the arbitration agreement or allowed by 
applicable law (JAMS Rule 24(g)).

Practice tip: Counsel should consider using 
the following sample provision to discourage 
questionable claims: 

“ The arbitrator(s) shall award to the 
prevailing party, if any, costs and attorneys’ 
fees reasonably incurred by the prevailing 
party in connection with the arbitration. 
If a party prevails on some but not all 
of the claims and counterclaims, the 
arbitrator(s) may award the prevailing party 
an appropriate percentage of the costs 
and attorneys’ fees reasonably incurred by 
the prevailing party in connection with the 
arbitration.”

Alternatively, counsel should consider replacing 
the word “shall” with “may,” to give the arbitrator 
discretionary (but not mandatory) power to do so.

BROAD DISCRETION

The arbitrator will fix the costs of arbitration, which 
include the “costs for legal representation and 
assistance and experts” to the extent the arbitrator 
deems appropriate (CPR Administered Rule 19.1(d); 
CPR Non-Administered Rule 17.2(d)). 

Absent any agreement to the contrary, the arbitrator 
may apportion the costs of arbitration as the 
arbitrator deems reasonable (CPR Administered Rule 
19.2; CPR Non-Administered Rule 17.3).
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CONFIDENTIALITY

AAA JAMS CPR

NOT IMPOSED ON PARTIES

The AAA Rules provide that the arbitrator and the AAA 
must maintain the privacy of the hearings unless the 
law provides to the contrary (AAA Rules, R-25). There is 
no confidentiality requirement imposed on the parties. 

The AAA Rules are silent on the arbitrator’s 
authority to issue protective orders, although AAA 
arbitrators routinely issue protective orders on 
request and demonstrated justifiable need.

The AAA Employment Rules provide that the 
arbitration award will be publicly available, however, 
the names of the parties and witnesses will be 
stricken unless agreed otherwise (AAA Employment 
Rule 39(b)).

The AAA’s Statement of Ethical Principles provides 
that the “parties always have a right to disclose 
details of the proceeding, unless they have a 
separate confidentiality agreement.”

Note: The Arbitration Rules of the Arbitration 
Institute of the Stockholm Chamber of Commerce 
(SCC Rules) also do not impose a confidentiality 
requirement on the parties (see SCC Rules, Art. 46).

Practice tip: Counsel should consider using the 
following sample provision for confidentiality:

“The parties shall maintain the confidential 
nature of the arbitration proceeding and 
the Award, including the Hearing, except as 
may be necessary to prepare for or conduct 
the arbitration hearing on the merits, or 
as may be necessary in connection with a 
court application for a preliminary remedy, 
a judicial challenge to an Award or its 
enforcement, or unless otherwise required by 
law or judicial decision.”

NOT IMPOSED ON PARTIES

The JAMS Rules provide that JAMS and the 
arbitrator must maintain the confidential nature 
of the arbitration proceeding and the award (JAMS 
Rule 26(a)). There is no confidentiality requirement 
imposed on the parties. 

The arbitrator may issue protective orders  
(JAMS Rule 26(b)).

Note: Like the JAMS Rules, the Arbitration Rules of 
the United Nations Commission on International 
Trade Law (UNCITRAL Rules) make the hearings and 
awards confidential, but do not impose confidentiality 
on the parties (see UNCITRAL Rules, Arts. 28(3), 34(5)). 

IMPOSED ON PARTIES

The CPR Rules provide that the arbitrator, CPR and 
the parties must treat the proceedings and any 
related discovery as confidential (CPR Administered 
Rule 20; CPR Non-Administered Rule 18).

The arbitrator may issue orders to protect the 
confidentiality of trade secrets and other sensitive 
information disclosed in discovery (CPR Rule 11).

Note: The ICC Rules provide that the work of the 
tribunal “is of a confidential nature which must be 
respected by everyone who participates in that work 
in whatever capacity” (ICC Rules, App’x 1, Art. 6).

The arbitration rules of several other international 
forums similarly impose confidentiality on the 
arbitrator and the parties as to the hearing and 
award, including: 

�� The Arbitration Rules of the London Court of 
International Arbitration (LCIA Rules) (see LCIA 
Rules, Art. 30).

�� The Administered Arbitration Rules of the Hong 
Kong International Arbitration Centre (HKIAC 
Rules) (see HKIAC Rules, Art. 42).

�� The Arbitration Rules of the Singapore 
International Arbitration Centre (SIAC Rules) 
(see SIAC Rule 35).
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