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Leadco is recognized nationally and internationally for its busi-
ness law practice. The firm is a Vietnamese leader in each of its 
core practice areas and has developed in-depth knowledge of a 
wide range of industries. 
 
Located in Hanoi with affiliated office in Ho Chi Minh City via its 
partnership with Indochine Counsel, Leadco ranks among the 
leading practices in Vietnam. Leadco is also prominent interna-
tionally, with extensive experience in APEC and European 
countries. The firm's 22 members include many lawyers with 
international experience and training. 
 
The Asia Pacific Legal 500 and Chambers Asia have recog-
nized Leadco as one of Vietnam's top-tier domestic business 
law firms. Leadco is frequently ranked among Vietnam's leaders 
in domestic and cross-border M&A. The firm is also the leading 
adviser to the State Bank of Vietnam. The firm's Aviation Group, 
whose specializations include aircraft leasing and financing, has 
been ranked among the top three aviation law practices in Viet-
nam. Among Leadco’s other highly regarded practices are real 
estate and land use rights, taxation and banking (widely consid-
ered to be Vietnam's foremost practice in that field). The firm is 
also well known for its extensive regulatory and government re-
lations expertise. 

 
 

 
Practice Areas 
 Corporate finance  
 Project finance  
 Energy  
 Cross-border transac-
tions  

 Restructuring  
 Mergers & Acquisitions  
 Real Estate  
 Banking  
 Telecommunications 

Mr. Phan Nguyen Toan 
Managing Partner of Leadco Legal Counsel 
 
 
Phan Nguyen Toan practices in the areas of corporate finance, pro-
ject finance, energy, cross-border transactions, restructuring, 
mergers and acquisitions, real estate, banking and telecommunica-
tions. He has advised on numerous foreign investment, 
infrastructure, oil & gas, EPCs, commercial transactions in Vietnam 
and writes and speaks regularly on developments in Vietnamese law, 
particularly in the area of infrastructure, mining & energy, project fi-
nance and M&A. 
He attended the Yale University on a Fulbright Scholarship and 
graduated with a Master of Laws (LL.M) degree in International Law 
in 1997. He obtained an M.B.A. from the Hanoi Economic University 
in 1987 and a law degree from the Hanoi Law School in 1983. He is 
a member of the Vietnamese Lawyers Association and the Hanoi 
Bar. 
Toan worked for the Vietnam Ministry of Justice and Ministry of Fi-
nance. He has been recognized for some years by many lawyer 
survey publications as one of Asia’s leading business lawyers. 
Toan maintains an extensive network of foreign correspondent law 
firms and has experience managing complex international projects. 
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PART I: MERGER AND ACQUISITION 
 
I. OVERVIEW 
 
I.1. M&A in this Legal Guide 
 
It is strange to admit that 10 years ago only a few Vietnamese would provide the correct 
meaning of the abbreviation “M&A” – Mergers and Acquisitions. During the period of 2005 
to 20071, the current legal framework was introduced for M&A activities in Vietnam. M&A 
activities have been increasingly developed both quantitatively and qualitatively since 
then, especially after the accession of Vietnam to the World Trade Organization (“WTO”) 
in the beginning of 2007. Under Vietnamese legislation2, mergers and acquisitions are 
defined as: 
 
Merger of enterprises means the transfer by one or more enterprise(s) of all of its lawful 
assets, rights, obligations and interests to another enterprise and at the same time the 
termination of the existence of the merging enterprise(s). 
 
Acquisition of an enterprise means the purchase by one enterprise of all or part of the as-
sets of another enterprise sufficient to control or govern the activities of one or all of the 
trades of the acquired enterprise. 
 
In brief, M&A under Vietnamese laws are restricted to cases where a company takes con-
trol of another company by means of acquiring a sufficient part of or the entire target 
company. In light of the key purpose of this Legal Guide, the term M&A in this Report 
should be understood as including both private equity and public equity investments. 
 
I.2. Market trends 
 
The accession of Vietnam to the WTO, which cleared many of the legal hurdles which 
stood between foreign investors/multinational companies and engaging in business in 
Vietnam, has ushered in a new era for M&A activities in Vietnam. Please see the below 
graph: 
 

Figure 1: Number and Total Transaction Values of M&A activities in Vietnam 
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(Source: Thomson Reuters) 

                                                 
1 See Section II for more details 

 
2 Article 17 of the Competition Law 
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Accordingly, before 2007, in Vietnam there were no more than 50 M&A transactions each 
year with transaction values in the highest year about $300 million. 
 
Nevertheless, since 2007, the number of M&A transactions grew rapidly, with transaction 
values surging franticly. Specifically, there have been 108 M&A transactions with the total 
value of nearly $1.72 billion; in 2008 the figures reveal 167 transactions with value of more 
than $1.1 billion; and in 2009, 295 M&A transactions with a total value of nearly $1.14 bil-
lion USD. The number surged again in 2010 where there were 345 M&A transactions with 
total value up to $1.75 billion. 
 
The year 2011 marked a further step in the development of M&A in Vietnam with the value 
of just 63 completed transactions in the first 9 months of this year reaching $2.67 billion, 
an increase of 150% compared to all of 2010. At the beginning of 2011, inbound M&A 
(M&A activities involving foreign investment) accounted for 81.3% of the total value, in 
which the main incoming cash flow came from Japan. Banking and finance and consumer 
product (which account for 16.9% and 38.6% respectively) are the highlighted areas of 
M&A activities in Vietnam for 2011. 
 
Another trend in M&A activities in Vietnam was the divestiture of invested capital by the 
investment funds as their operation period in Vietnam are going to expire in 2012 and 
subsequent years, after 5 years operating in Vietnam. Take for example, Vinacapital fund 
sold 24.9% stake in Hanoi Liquor Joint Stock Company (Halico) to Diageo group, 24% 
stake in Hoan My Group to Fortis of India. Dragon Capital has also transferred 6.6% stake 
in Sacombank. 
 
It should also be noted that many local groups are now tending to restructure for saving 
costs or expansion of operational scope, frequently by means of stock swaps between 
subsidiaries and the group, or between affiliated companies.  Recent transactions made 
within FPT Group (FPT Trading, FPT Software and FPT FIS), Vinpearl Corporation (Vin-
pearl Danang, Vinpearl Hoian, Vincharm) etc. are proof for this growing trend of M&A in 
Vietnam. 
 
Finally, the main and thorough trend of M&A activities in Vietnam has always been hori-
zontal M&A prevailing over those of vertical M&A. This was mostly owing to the M&A 
transactions made by international/multinational groups for deploying their core business 
in Vietnam. Penetrating into the Vietnamese local market through M&A helps foreign in-
vestors avoid the complicated and troublesome regulatory procedure for establishing a 
100% foreign owned company. Furthermore, the foreign investors also take advantage of 
the existing distribution system, infrastructure, network and human resources of the Viet-
namese party in the M&A transaction. This, however, is likely to move toward vertical and 
conglomerate M&A, with more and more local groups tending to add chain values into 
their business structure by doing M&A with other companies/groups in different sectors. 
 
I.3. M&A strategy and government intent 
 

 

Frankly speaking, M&A transactions are still met with a number of obstacles in the Viet-
namese market. Obstacles include: inconsistency and dispersal of the legal framework for 
M&A in Vietnam (which will be discussed further below), the lifted-yet-limited in foreign 
capital investing in several important sectors by the Government, the negative conception 
of M&A where it is regarded as a “hostile” action, making many Vietnamese enterprises 
“hesitating” in conducting M&A transactions. It is, however, good to say that M&A are now 
being regarded as a development strategy by both foreign and domestic investors, not 
only the purchaser but also the seller in a M&A transaction. The main strategies, or princi-
ples, for conducting M&A transactions in Vietnam include: 
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• Middle-start: M&A transactions offer a number of advantages for those looking to 

enter a new market. Instead of initiating a business by establishing a new com-
pany, more and more investors are now taking advantage of M&A transactions. It 
has been proven in practice that M&A transactions are a good approach for strate-
gic penetration into new markets, especially in the markets still being regulated 
largely by Governmental agencies, like Vietnam. 

 
• Economies of scale: Through M&A transactions, companies obtain cost advan-

tages by double the market share, while reducing the costs of infrastructure, 
human resources, logistics and distribution. Parties in an M&A transaction shall 
also add strong value to each other in fields of brand name, information, know-
how, customer portfolio etc. M&A in this regard would allow a company to reach 
the point of critical mass, making fundamental transformation in the scale and po-
sition of the companies in the market more quickly and with less resources than a 
traditional upstart. 

 
• Competitor elimination: It is clear that the number of “players” in a market area 

are reduced when a M&A transaction has been conducted between two competi-
tors. The trend today is for companies to acquire their market competitors through 
a M&A transaction. This strategy not only helps them to enlarge their market 
share, but also to eliminates a potentially dangerous rival. 

 
• Brand name – copyright: A big brand name internationally might not be that big 

in a market where a traditional local brand predominated. In those situations, the 
best solution for the foreign “wealthy man” would be acquiring that local brand 
name – copyright through M&A process. 

 
• Product/business diversifying: M&A transactions can help companies diversify 

their products/businesses; add new links to their existing value chan etc. This has 
become the current trend for many big Vietnamese corporations on their way to 
become a multi-faceted conglomerates. 

 
• Defense Strategy: M&A transactions have been used worldwide as a tool for de-

fending against capture by another company. In Vietnam, this tool has also been 
used for that purpose in both classic methods of White Knight and Pac-Man De-
fense. Another method that has also been used by Vietnamese companies was to 
purchase the shares of a company run by an affiliated person through a stock 
swap, so that the portion of shares of the current owner of the company would in-
crease while simultaneously with the dilution of shares portion of the shareholders 
intending to take control of the company. 

 
• Accumulated Synergy: By entering into M&A transaction with another company 

having the business and or infrastructure/human resources power etc. meeting 
with the current needs of the company, there is an accumulated synergy value 
which is much higher than a simple calculation of each company’s value. Often 
times, the sum is greater than the parts.  

 
Under the governmental scale, M&A has been encouraged both directly and indirectly by 
the current Governmental policies. 
 
Firstly, as the operation period of investment funds are set at only 5 years and these in-
vestment funds were mostly established in 2006-2007, they are now getting closer to 
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expiration date and therefore many of them either have or will have to divest their shares 
in Vietnamese companies. 
 
Secondly, the Government is now directing the state-owned groups/corporations to cut 
back on their outward investments, which are mostly failed or not up to the expectations. 
This policy would be an important catalyst for many M&A transactions. 
 
Thirdly, the Government and state authorities now consider M&A as a solution to help 
loosen the tied knot of the economy. This can clearly be seen in the recent policies of the 
Government and the State Bank of Vietnam encouraging the merger and consolidation of 
small local banks to streamline the banking industry. 
 
With these new trends and strategies of M&A in the Vietnamese market, as well as the 
M&A friendly policies of the Government of Vietnam both directly and indirectly, it is ex-
pected that 2012 and the years to come will be more eventful with M&A activities. M&A 
transactions are one of the essential strategies for cleaning up under-performers in the 
marketplace, and overcoming hard times and heralding in a new era of socio-economic 
development of Vietnam. 
 
II. LEGAL FRAME-WORK FOR M&A IN VIETNAM 
 
II.1. Legal frame-work 
 
Although Mergers & Acquisitions (M&A) have been addressed (albeit sparsely) under the 
laws of Vietnam for more than 10 years3. Recently however, M&A transactions have just 
officially been specified under the laws and regulations of Vietnam after the enactment of 
a series of new laws in the period from 2005 to 2007 – namely Enterprise Law 2006, In-
vestment Law 2005, Securities Law 2006 and Competition Law 2005. 
 
Besides the WTO Commitments, which specified the specific rights and restrictions over 
foreign investment in Vietnam, the Law on Enterprises and Law on Investment are the two 
main laws applicable to all companies incorporated in Vietnam. Those are also the main 
legal basis for the M&A activities in Vietnam, whilst from time to time; other provisions un-
der different legal documents shall also apply. Together with the laws noted below and 
their relevant guiding documents, there are specific regulations addressing private equity 
transactions which, in our opinion, should be highlighted in each and every foreign inves-
tor’s notebook of who plans on entering the Vietnamese market: 
 
• Ordinance No. 28/2005/PL-UBTVQH11 dated December 21, 2005 of the Standing 

Committee of the National Assembly on foreign exchange control; 
• Decree No. 160/2006/ND-CP dated December 28, 2006 of the Government detail-

ing the implementation of the Ordinance on foreign exchange; 
• Decree No. 108/2006/ND-CP dated September 22, 2006 of the Government detail-

ing and guiding the implementation of a number of articles of the Investment Law; 
• Decree No. 102/2010/ND-CP dated October 01, 2010 of the Government detailing 

a number of articles of the Law on Enterprises; 
• Decree No. 01/2010/ND-CP dated January 04, 2010 of the Government on private 

placement of shares; 
• Decree No. 43/2010/ND-CP dated April 15, 2010 of the Government on enterprise 

registration; 

                                                 

 

3 Under the provisions on merging or acquiring of enterprises under the old Enterprise Law 1999, or the Deci-
sion No. 36/2003/QD-TTg of the Prime Minister promulgating the regulation on contribution of capital to, and 
purchase of equities from Vietnamese enterprises by foreign investors. 
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• Decree No. 59/2011/ND-CP dated July 18, 2011 of the Government on transfor-
mation of enterprises with 100% state capital into joint-stock companies; 

• Decision No. 88/2009/QD-TTg dated June 18, 2009 of the Prime Minister promul-
gating the Regulation on foreign investors’ contribution of capital to, and purchase 
of shares from, Vietnamese enterprises; 

• Decision No. 55/2009/QD-TTg dated April 15, 2009 of the Prime Minister on hold-
ing rates of foreign investors on the Vietnamese securities market; 

• Circular No. 131/2010/TT-BTC dated September 06, 2010 of the Ministry of Fi-
nance guiding the regulation on foreign investors' contribution of capital to, and 
purchase of shares from, Vietnamese enterprises; 

• Circular No. 14/2010/TT-BKH dated June 4,2010 of the Ministry of Planning and 
Investment guiding a number of provisions of Decree No. 43/2010/ND-CP of April 
15, 2010, on enterprise registration, regarding on dossiers, order and procedures 
for enterprise registration. 

 
II.2. Significant notes 
 
Generally speaking, the Enterprise Law is the main legal basis for all M&A activities in 
Vietnam. However, in some instances, other laws and regulations come into play. The fol-
lowing are only some examples to be kept in mind: if the acquisition involves shares of a 
public company, the Law on Securities, Decision 55/2009/QD-TTg, and related rules and 
regulations will apply; Cross-border transactions will be subject to the Investment Law, the 
Ordinance on Foreign Exchange Control and the WTO Commitments; Where an M&A 
transaction triggers a competition concern, the Law on Competition must be observed; 
Purchase of shares of state-owned enterprises shall subject to the provisions of the De-
cree No. 59/2011/ND-CP on securitization of state-owned enterprises.  
 
Regarding the WTO Commitments, with the accession of Vietnam to the WTO, many un-
dertakings have been made by the Government to relax and/or lift the restrictions on 
foreign investment in Vietnam. However, this lifting process is still in its infancy; many 
other regulatory or non-regulatory obstacles still remain. Foreign investors should con-
sider these barriers carefully if they want their investment in Vietnam to be smoothly 
initiated and operated. 
 
III. TYPICAL TYPES OF TRANSACTIONS 
 
III.1. Transfer of shares 
 
A foreign investor who wishes to acquire shares of a joint-stock company (“JSC”) or char-
ter contribution in a limited liability company (“LLC”) (hereinafter referred to collectively as 
“Shares”) in Vietnam may buy some or all of the shares from the original investor holding 
the shares in the enterprise or shares which have not been purchased or undertaken to 
purchase by any shareholder in that enterprise. Different strategies could be implemented 
by the investors, such as Takeover Bid (which may be a requirement in purchasing a pub-
lic company), Proxy Fights, and Friendly Mergers. 
 
Regardless of the means used, there are some special considerations that should be 
taken into account when acquiring an interest in an established company in Vietnam. 
First, sale of shares of the founding shareholders of a JSC are restricted for a period of 
three years, unless the General Meeting of Shareholders consents to their sale. Second, 
under a LLC, before selling shares to foreign investors, the seller must make a tender of-
fer to other existing shareholders. If such existing shareholders do not accept or do not 
intend to purchase the tender offer within 30 days, then the seller may offer and sell the 
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shares to other non-shareholder investors4. This is known as the right of first refusal, but it 
is only applicable to LLC. 
 
Third, for public equity investments, initial public offerings and private placement of 
shares, particular Governmental regulations as listed above are applicable. For instance, 
the acquisition by a foreign investor of share in a listed public company will require the in-
vestor to comply with certain formalities. In particular, the investor will be required to 
obtain a “transactions code” at a center approved by the SSC, usually the Vietnam Securi-
ties Depository (“VSD”) and to open an account dedicated to the transaction with a 
depositary bank authorized by the State Bank of Vietnam to conduct the transactions. 
 
Finally, Vietnamese laws reserve the pre-emptive right for the shareholders of either a 
JSC or LLC. The laws required that any offer of new shares must be made to existing 
shareholders of the company first, before offering to the public. The laws also required the 
company to state clearly the procedure and conditions required for shareholders to con-
duct their pre-emptive right prior to any offer of new shares, either under the joint 
venture/shareholder agreement or under a notice to be served to each and all sharehold-
ers.  
 
III.2. Merger 
 
According to the Competition Law, “merger of enterprises” means the transfer by one or 
more enterprise(s) of all of its lawful assets, rights, obligations and interests to another 
enterprise and at the same time the termination of the existence of the merging enter-
prise(s). Note that these procedures apply to “companies of the same type”, but there is 
no official guidance on this particular term. Moreover, there is currently no guiding docu-
ment on merger of enterprise, so the provisions under the Enterprise Law are likely the 
main and sole legal basis. 
 
Accordingly, the legal procedures for a merger of enterprises are as follows: 
 
• Merging enterprise(s) have to prepare a merger contract and the draft charter for 

the merged enterprise. The merger contract must include the following main par-
ticulars: 

 
o the name and address of the head office of the merged enterprise; 
o the name(s) and address(es) of the head office(s) of the merging enter-

prises; 
o the procedures and conditions of the merger; 
o the plan for employment of employees; 
o the procedures, time-limit and conditions for the conversion of assets, con-

version of contribution capital, shares and bonds of the merging 
enterprise(s) to contribution capital, shares and bonds of the merged en-
terprise; and 

the time-limit for implementing the merger. 
 

• Members, company owners or shareholders of related companies, have to ap-
prove the merger contract and the charter of the merged enterprise and register 
the business of the merged enterprise in accordance with the law. In this case, the 
business registration document has to include the merger contract. 

 
• The merger contract has to be sent to all creditors as well as a notice to all em-

ployees within fifteen (15) days from the date of its approval. If the merger results 
                                                 

 
4 With the similar conditions 
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in the reorganization of the personnel, an employee placement plan must be pre-
pared and agreed to by the grassroots trade union. 

 
• After the registration of the business, the merging enterprises cease to exist; the 

merged enterprise assumes the lawful rights and interest and is liable for unpaid 
debts, labor contracts and other property obligations of the merging enterprises. 

 
III.3. Consolidation 
 
According to the Competition Law, Enterprise Consolidation is a process whereby two or 
more enterprises of the same type (hereinafter referred to as “enterprises being consoli-
dated”) can be consolidated into a new enterprise (hereinafter referred to as “consolidated 
enterprise”) through transferring all lawful assets, rights, obligations and interests to the 
consolidated enterprise and at the same time, terminating the enterprises being consoli-
dated. According to the Enterprise Law, the legal procedures for consolidation of 
enterprise are as follows: 
 
• Enterprises being consolidated have to prepare a consolidation contract and draft 

charter for the consolidated enterprise. The consolidation contract has to include 
the following main particulars: 

 
o the names and offices of the enterprises being consolidated; 
o the name and address of the head office of the consolidated enterprise; 
o the procedures and conditions for consolidation; 
o the plan for the employment of employees; 
o the time-limit, procedures and conditions for the conversion of assets, con-

version of contribution capital, shares and bonds of the enterprises being 
consolidated into contribution capital, shares and bonds of the consolidated 
enterprise; and 

o the time-limit for implementing the consolidation. 
 
• Members, owners or shareholders of the enterprises being consolidated, have to 

approve the consolidation contract and the charter of the consolidated enterprise. 
Furthermore they have to elect or appoint 

 
o the chairman of the member’s council (in case of a LLC), 
o the chairman of the company, 
o the board of management (in case of a JSC), 
o the director or general director of the consolidated enterprise. 

 
• The consolidation contract has to be sent to all creditors as well as a notice to all 

employees within fifteen (15) days from the date of approval. 
 
• In addition, the consolidated enterprise has to be registered in accordance with the 

law. In this case, the business registration document has to include the consolida-
tion contract. 

 
III.4. Division 
 
According to the Enterprise Law, Enterprise Division is a process whereby all the capital in 
the form of cash and assets of an enterprise (hereinafter referred to as enterprise being 
divided) is divided in order to establish two or a number of new enterprises of the same 
type (hereinafter referred to as enterprises to be established). Currently, Vietnamese law 
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only specified the procedure for the division of enterprises organized and operated in the 
form of LLCs and JSCs as follows: 
 
• The member’s council, the company owner or the general meeting of shareholders 

of the enterprise that is being divided, have to pass a resolution on the division of 
the enterprise in accordance with the provisions of the Law on Enterprise and the 
charter of the enterprise. The resolution on the division of the enterprise has to in-
clude the following main particulars: 

 
o the name and address of the head office of the enterprise being divided; 
o the names of companies to be established; 
o the principles and procedures for the division of assets of the enterprise; 
o the plan for employment of employees; 
o the time-limit and procedures for the transfer of shares of share capital, 

shares and bonds of the enterprise being divided to the newly-established 
enterprises; and 

o the principles for dealing with the obligations of the enterprise being di-
vided; and the time-limit for implementing the division of the enterprise. 

 
• The resolution on the division of the enterprise has to be sent to all creditors as 

well as notification to all employees within fifteen (15) days from the date of its 
passing. Partners, company owners or shareholders of newly-established enter-
prises have to approve the charter and elect or appoint 

 
o the chairman of the member’s council, 
o the chairman of the company, 
o the board of management, 
o the director or general director. 

 
• The business registration has to be carried out in accordance with the law. In this 

case, the business registration documents have to include the resolution on the di-
vision of the enterprise that is being divided. 

 
III.5. Separation 
 
According to Enterprise Law, Enterprise Separation is a process whereby an enterprise 
(hereinafter referred to as the enterprise to be separated) transfers part of the existing as-
sets, rights and obligations to establish one or more new enterprises of the same type 
(hereinafter referred to as the separate enterprises) without terminating the enterprise be-
ing separated. As in the case of the division of an enterprise, the separation of an 
enterprise can only be carried out for LLCs and JSCs according to current law. With re-
gard to legal procedures, separation of LLCs and JSCs are as follows: 
 
• The member’s council, the company owner or the general meeting of shareholders 

of the enterprise to be separated, have to pass a resolution on the separation of 
the enterprise in accordance with the provisions of the Law on Enterprise and the 
charter of the enterprise. The resolution on separation of the enterprise has to in-
clude the following main particulars: 

 
o the name and address of the head office of the enterprise to be separated; 
o the names of the separate enterprises that is to be established; 
o the plan for employment of employees; 
o the value of assets, rights and obligations to be transferred from the enter-

prise being separated to the separate enterprises; and 

 

 

 Page 12 

 



o the time-limit for implementing the separation of the enterprise. 
 
• The resolution on separation of the enterprise has to be sent to all creditors as well 

as notice to the employees within fifteen (15) days from the date of its passing. 
 
• Members, company owners or shareholders of the separate enterprises have to 

approve a charter, elect or appoint 
 

o a chairman of the Member’s Council, 
o a chairman of the enterprise, 
o the Board of Management, 
o a director or general director. 

 
• The business has to be registered with the competent authority. In this case, the 

business registration document has to include the resolution on the separation of 
the enterprise to be separated. 

 
• Following the business registration, the enterprise to be separated and the sepa-

rated enterprises are jointly liable for unpaid debts, labor contracts and other 
property obligations of the enterprise to be separated, unless otherwise agreed 
among the enterprise to be separated, the newly-established enterprises, credi-
tors, customers and employees. 

 
III.6. Assignment of a project 
 
A foreign investor may acquire a project implemented by an existing investor but a pur-
chaser must comply with restriction of the WTO Commitments and other regulations of 
Vietnam, such as, restriction of foreign capital contribution. Pursuant to the Investment 
Law, a project assignor is entitled to assign all or a part of the project implemented by it to 
other investors. The forms of project assignment consists of three forms, with different 
conditions and procedures for implementation which apply respectively: (i) assignment of 
a project of an economic organization not associated with the termination of operation of 
the assigning economic organization; (ii) assignment of a project of an economic organi-
zation associated with the termination of operation of the assigning economic 
organization; and (iii) assignment of an investment project associated with the termination 
of operation of the assigning organization and the assignee establishing an economic or-
ganization to continue implementation of the project. 
 
It should be noted that acquisition of projects are mostly implemented in real estate busi-
ness, for which the Law on Real Estate Business has clearly specified the procedure and 
conditions for such acquisitions. A foreign investor intending to acquire a project in this 
area should, therefore, consider these provisions together with the provisions of the In-
vestment Law. 
 
IV. GOVERNMENT APPROVAL AND CONSENT 
 
All forms of foreign investment in Vietnam are subject to case-by-case approval by the 
Vietnamese licensing authority or, in the case of smaller export-oriented projects, the local 
counterparts. In the process of examining the license application, the authorities consider 
the competition, foreign exchange and industry-specific regulations. In most cases, the 
application requires input from a variety of authorities of related competences. 
 
There are some distinctions with respect to licensing procedure.  For foreign investors in-
vesting in Vietnam for the first time to set up enterprises, whether in the form of wholly 
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foreign-owned enterprises or joint venture enterprises, require the issuance of an “invest-
ment certificate”. Otherwise, domestic investors will only require the issuance of a 
“business registration certificate” except for large scale or conditional investment projects. 
The procedure for the issuance of certificates usually takes a longer period and some pro-
jects must be investigated by a competent authority, which requires foreign investors to 
have liaison or representation. For several conditional sectors, a sub-license issued by the 
competent state authority overseeing such sectors is required after the issuance of a 
business registration certificate/investment certificate, but prior to conducting any busi-
ness in Vietnam. 
 
As a result, under the current legislation it is not clear whether a foreign investor purchas-
ing a stake in a domestic-invested enterprise (i.e., those issued with “business registration 
certificate”) will be required to undergo foreign investment licensing procedures. Based on 
the Official letter No. 4646/BKH-DTNN of the Ministry of Planning and Investment regard-
ing capital contribution or share purchase by foreign investors in Vietnam enterprises 
dated July 8, 2010, in the case of foreign investors who contribute capital, purchase 
shares of Vietnamese enterprises, enterprises will follow business registration procedures 
in accordance with provisions of the Law on enterprises5. This means that only the issu-
ance of an amended business registration certificate is required in that case. 
Unfortunately, this official letter is addressed to the Ho Chi Minh City Department of Plan-
ning and Investment and valid for reference only, not mandatory authority to all licensing 
authority in Vietnam. Therefore, whether to follow the investment registration procedure or 
business registration procedure is still a big concern for foreign investors. This could only 
be determined on a case-by-case basis, which is subject to the size and business of the 
target company, and most importantly, the discretion of the local authority in charge. 
 
V. WTO IMPACTS 
 
V.1. Access to the local market 
 
Before accession to the WTO, in many “sensitive” sectors and sectors in which the Viet-
namese Government wants to avoid dominance by foreign investors, it is unlikely that a 
foreign investor would be able to establish a 100% foreign-owned enterprise, purchase 
shares or contribute capital in domestic enterprises in any form. Since Vietnam officially 
became a member of the WTO on 11th January 2007, Vietnam has committed to opening 
the market on goods and services to foreign investors. However, the Government still has 
some restrictions on the participation of foreign investors in some key sectors such as: 
banking and finance, telecommunications, transportation, real estate business, etc. In 
these sectors, the foreign investors are not permitted to set up a wholly foreign-owned en-
terprise or capital contribution of foreign investors is restricted to the ratio of 30%, 49%, 
51% or 65% shares of the domestic enterprises. As we have discussed earlier, those re-
strictions are gradually being lifted but this procedure is very slow, and for some crucial 
sectors, such restrictions are not likely to be lifted unless the Government changes their 
mind sometime in the future. 
 
With regard to sectors not specified under the WTO Commitments, there is still a contro-
versial understanding between different state authorities in Vietnam. Some licensing 
authorities regards this as “No commitment, no restriction”, while some others feel the 
completely the opposite way, which is no foreign capital contribution would be allowed.  In 
these cases, if the local laws and regulations do not clearly specify the permissible in-
volvement of foreign capital contribution, domestic investors and foreign investors who 
want to carry out these types of businesses must refer to specific approval of the Ministry 
                                                 

 

5 unless the foreign investors acquire all shares of that enterprise, in which case, the for procedure the in-
vestment certificate shall apply 
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of Planning and Investment or even the Prime Minister of Vietnam on a case by case ba-
sis. 
 
V.2. Additional requirements to be concerned 
 
There are special sector-related rules. Approval by relevant Ministries is often required in 
transactions within the banking, financial services and insurance industries. 
 
For example under the applicable Vietnamese regulations on insurance, written approval 
of the Ministry of Finance must be obtained prior to the implementation of any transactions 
which would result in a change to the paid-up capital of an insurance company or insur-
ance brokerage company by 10% or more. 
 
Another example, under the applicable Vietnamese regulations on banking, written ap-
proval of the Governor of the State Bank of Vietnam must be obtained prior to the 
purchase and sale of the shares of a shareholder owning 5% or more of the voting shares 
of a bank, as well as prior to the subscription of any shares in a Vietnamese bank by a 
foreign investor. 
 
Therefore, prior to any investment or M&A transaction in Vietnam, careful and thorough 
research on the relevant laws and regulations of Vietnam in the relevant area should be 
made. Doing so not only facilitates the later licensing procedure and operation, but most 
importantly clarifies the available scope and level that foreign investors are allowed to par-
ticipate in different sectors, so that final decision and strategy is be made accordingly. 
 
VI. TAXATION 
 
VI.1. Transactional Tax 
 
According to the current laws of Vietnam on taxation, the acquisition by a foreign investor 
of shares or a contribution of capital portion of a domestic company shall impose a taxa-
tion liability over the seller, not the purchaser. Such taxation liability shall be subject to 
whether the seller is a corporation (where corporate income tax shall be levied at the rate 
of 25% over and profits/gains from the transaction6) or an individual (where personal in-
come tax shall apply at the rate of 20% over and profits/gains from the transaction). 
Where the Target Company is listed on the stock exchange, the acquisition via stock ex-
change from an investor shall levy on the seller the Corporate Income Tax on a deemed 
basis of 0.1% of the total value of disposal proceeds. 
 
Transfer of assets, however, will be subject to VAT ranging from 0% up to 10%. In the 
case of transfer of certain property, such as real estate or vehicles, the transaction shall 
also be subject to a registration fee from 0.5% to 15% the value of asset. 
 
As taxation is the liability of the seller only, what concerns investors the most is determin-
ing the transfer price with taxation liability being taken into account. This shall be done 
through the implementation of a financial due diligence, with support of a legal due dili-
gence, under which the taxation ratio and amount are clearly clarified and finalized prior to 
the implementation of an M&A transaction.   
 
VI.2. Double Taxation Issue 
 

                                                 

 

6 The tax base is calculated by the actual sale price less the cost of acquiring the assets and direct expenses 
of transferring such assets 
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The Government of Vietnam has entered into agreements/conventions in order to avoid 
double taxation with many countries worldwide, with 43 of these agreements now in effect 
and 11 others in the process of finalization. The Double Taxation Agreement between 
Vietnam and Japan came into effect on the 31st of December, 1995. 
 
Vietnam’s agreements, which are based on the Organization for Economic Cooperation 
and Development model, do not preclude Vietnam from imposing a tax on capital gains 
realized by a foreign investor operating a business in Vietnam through a permanent estab-
lishment. Note further that there are some exceptions to this general rule, mainly in 
respect to the alienation of real property, aircraft and ships. Therefore, double taxation 
agreements should be considered by foreign investors, particularly with regard to with-
holding tax. 
 
VI.3. Significant Notes 
 
Vietnamese laws have no provisions dealing with cases where a Target Company cur-
rently enjoying Corporate Income Tax incentive, is allowed to continue the favorable tax 
situation when the Target Company is merged or consolidated. In cases where the Target 
Company continues to exist after the M&A transaction, the incentive shall remain in force. 
 
The transfer of ownership of assets contributed being registered assets or land use right 
shall not subject to a registration fee, except in the case of M&A via the form of acquisition 
the company’s assets. 
 
VII. EMPLOYMENT 
 
VII.1. Transfer of Employment 
 
In cases where a foreign investor would acquire all shares of a Target Company (“TC”), 
there is no change to the identity of the employer and it can be assumed that no transfer 
of employment would take place merely by virtue of a change in the ownership of the em-
ployer. Nevertheless, Article 31 of the Labor Code issued by the National Assembly, dated 
23rd June 1994, as amended on 2nd April, 2002 (the “Labor Code”), stipulates that: 
 
 “In cases where an enterprise merges, consolidates, divides, separates, or transfers 
ownership of, right to manage, or right to use the assets of the enterprise, the succeeding 
employer shall be responsible to continue performance of the labor contract of the em-
ployee.  In the case where all available employees are unable to be utilized, there must be 
a plan for labor usage in accordance with law.  
 
An employee whose labor contract is terminated pursuant to the provisions of this article 
shall be entitled to an allowance for loss of work.” 
 
This serves to bind the obligations of the company to its labor contract regardless of 
change in ownership of the company. 
 
In that situation, foreign investors should be prudently dealing with the employment of the 
company upon the change of ownership in order to make sure that no litigation or any ac-
tion should be made against the new employer. Additionally, a M&A transaction taken by 
foreign investors may lead to redundancy of employment within the company if the buyer 
does not prepare an employment plan carefully. In any case, employment issues should 
be negotiated and expressed in the agreement of acquisition between the seller and the 
buyer. 
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VII.2. Unwanted Employees 
 
According to Article 17 of the Labor Code, in the case where all available employees are 
unable to be utilized, the succeeding employer must have a plan for labor usage in accor-
dance with this law, under which specific number of employees to be trained for 
continuous employment must be clearly stated. It should also be noted that the develop-
ment of such plan should involve the participation of the grassroots trade union and the 
provincial state management agency on labor should be notified at the time of implemen-
tation of said plan. This, together with the payment of job loss allowances to those 
employees should be prudently dealt with by the investors in order to make sure that no 
litigation or any negative action should be made against the new employer. 
 
VII.3. Special Considerations for Expatriates 
 
Foreigners are required to obtain work permits to be employed in Vietnam, unless they fall 
into the various cases specified under Article 9 of Decree No. 34/2008/ND-CP as supple-
mented by Decree No. 46/2011/ND-CP7. 
 
A work permit is granted to allow an expatriate to work only for the employer mentioned in 
the submitted labor contract. A work permit is also valid for only a certain period of time, 
which would is never longer than the term provided in the labor contract. Under the cur-
rent laws of Vietnam, the term of a definite term labor contract must not exceed three 
years. It is, however, renewable subject to the term of the renewed labor contract. One 
notable issue is that Vietnamese laws on labor is the  permitted conclusion of a maximum 
of 2 definite term labor contracts before a indefinite term labor contract must be con-
cluded. It is questionable on whether under the current laws, a work permit can be 
renewed where the 2 definite term labor contracts has been used up. 
 
The validity of a work permit remains unchanged provided that the company or the em-
ployer of the labor contract stays the same. However, if an M&A transaction resulting in 
the incorporation of a new legal entity occurs, the current work permit would become inva-
lid. As the law requires the new employer to be bound by the existing labor contracts, the 

                                                 
7 These include: 
a/ A foreigner entering Vietnam to work for a period of less than three (3) months. 
b/ A foreigner who is a member of a limited liability company with two or more members. 
c/ A foreigner who is the owner of a one member limited liability company. 
d/ A foreigner who is a member of the board of management of a shareholding company, 
dd/ A foreigner entering Vietnam to offer services. 
e/ A foreigner entering Vietnam to work to resolve an emergency situation such as a breakdown or a techni-
cally or technologically complex situation arising and affecting, or with the risk of affecting, production [and/or] 
business and which Vietnamese experts or foreign experts currently in Vietnam are unable to deal with, [but] if 
for above three months then after working for three months in Vietnam the foreigner must carry out proce-
dures to register for issuance of a work permit in accordance with this Decree. 
g/ A foreign lawyer to whom the Ministry of Justice has issued a certificate to practice law in Vietnam in accor-
dance with law. 
h) A foreigner working as Head of Representative Office, Head of Project Office or a foreigner assigned to 
represent all activities in Vietnam by foreign non-government organization; 
j) A foreigner having internal transfer within an enterprise, in the service scope in the commitment service ta-
ble of Vietnam with World Trade Organization with 11 services, including: business service; information 
service; construction service; distribution service; education service; environmental service; financial service; 
health service; tourism service; service of entertainment culture  and transportation service; 
k) A foreigner coming Vietnam to supply consulting service on professional knowledge and technique or im-
plement other tasks serving to research, build, appraise, monitor and evaluate, manage and process 
programs, projects that use Official Development Assistance (ODA) in accordance with regulations or agree-
ments in international treaty on ODA signed between authorized Vietnam agency and foreign agency; 
l) A foreigner licensed to operate in information and newspaper sector in Vietnam by the Ministry of Foreign 
Affairs in accordance with legal regulations; 

 
m) Other cases in accordance with the Prime Minister’s regulations 
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new employer is responsible for renewing the current work permits for its expatriate work-
ers. The type of M&A transaction should therefore be considered by the foreign investors 
with the above consideration over expatriates taken into account. 
 
VIII. DUE DILIGENCE 
 
The necessity for due diligence (both legal and financial) among foreign investors acquir-
ing shares of domestic companies vary tremendously. Many view the representations and 
warranties of the seller as sufficient to provide recourse if the Target Company later turns 
out to suffer from fundamental problems that were not revealed during the negotiations. 
Others, however, take a careful view from the very start with whom Due diligence would 
be indispensable. 
 
VIII.1. Letter of Intent 
 
A preliminary agreement such as a memorandum of understanding (“MOU”) or a letter of 
intent (“LOI”) is not a legal prerequisite to a merger or acquisition in Vietnam, but it is an 
indispensable tool for reaching an initial agreement between the parties concerned. Given 
the idiosyncratic nature of the Vietnamese legal system, both sides may be taken by sur-
prise by some of the assumptions and expectations of the other, and an MOU or an LOI 
can illustrate differences at an early stage. 
 
Typically, the MOU or LOI recites the basic terms of the deal, including the identities of the 
parties, the charter capital (equity) and the total amount of investment involved, the timing 
and form of payment of capital (including any conditions required for same), new man-
agement arrangements, land use arrangements, labor plans (e.g., retrenchment terms), 
disposition of unwanted assets, governing law (Vietnamese), dispute resolution, etc. Al-
though there is no specific legal requirement for filing a preliminary agreement for getting 
approval from the authority responsible for issuing the investment certificate, it is usually 
helpful to submit it for review and comments in so far as such authorities can provide 
comments on the basic terms of the transaction. 
 
VIII.2. Checklist of documentation 
 
A checklist of documentation is useful for private equity investments as well as merger 
and acquisition transactions but it is important to not be passive in preparing the checklist 
and one must always be ready to investigate issues that may not be on the checklist. 
 
Extensive documentation is required for any merger or acquisition in Vietnam but a de-
tailed Checklist would reflect the level of the legal due diligence process. Such 
documentation also varies depending on the nature of the target company. For instance, 
documents typically required under a Legal Due Diligence might comprise the following: 
 

o Corporate records 
o Government Approval and Regulations 
o Personnel and Labor/ Employee Benefits 
o Material Agreement and License 
o Rights, Permits and Other Regulatory Matter 
o Description of service 
o Customer Information 
o Marketing, Sales and Distribution 
o Research and Development 
o Insurance Information 
o Property and Intellectual Property 
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o Litigation, Investigation and Other Disputes 
o Taxes and Financial Obligations 

 
VIII.3. Due diligence process 
 
Due diligence is the process of identifying and confirming or disconfirming the business 
reasons for the proposed M&A transaction. Implementing the concept of due diligence 
faces special challenges in a country like Vietnam, since secrecy was a national impera-
tive during much of its war-torn history. State secrecy legal regulations can be invoked in 
cases where the target is a state-owned enterprise.  Moreover, record-keeping and ac-
counting practices are not what investors may find in more developed business 
environments, making the task of verifying a Target Company’s compliance status even 
more difficult. Patience, diplomacy and good communication skills are the minimum re-
quirements for obtaining necessary information from a target company. Good, or (better 
yet) prestigious and experienced legal/financial counsels are highly recommended to im-
plement, or at least to partly engage in the M&A process. Another important point to be 
noted is that the implementation of due diligence shall depend on what the company ex-
pects to gain from the transaction: employees, customers, processes, products, or 
services. 
 
A due diligence process results in a report covering all legal and/or financial aspects of the 
Target Company and should be reviewed carefully by the buyer before an investment de-
cision has been made. In order to have a picture of the prospective Target Company in 
mind, the buyer should pay a high attention to corporate structures of the company and 
should verify that the company has obtained all necessary licenses, permits, approvals or 
consents for its business operation. Additionally, the buyers are advised to review the fi-
nancial obligations of the Target Company including tax liabilities, loans, debts, financing 
and to find out if the assets of the company are free from any encumbrances. The buyers 
are also advised to investigate whether the Target Company has been involved in litiga-
tion and claims which may have given the Target Company a bad reputation or incurred 
other liabilities. 
 
If the due diligence report provides a good outcome on the legal and financial status of the 
Target Company, the possibility for a successful M&A transaction is, of course, high. In 
contrast, the buyer would withdraw its intention to make an investment if the due diligence 
report provides an adverse outcome on legal or financial matters of the Target Company. 
In practice, the following factors are generally considered the deal-breakers: (1) bad cor-
porate governance and non-compliance of the laws; (2) regulatory impediments; (3) 
unexpected financial liabilities; (4) pending or threatened litigation; and (5) land and sub-
stantial assets issues. 
 
IX. PAYMENT OF THE TRANSACTION 
 
IX.1. Required evidences for payment of the transaction 
 
For the purpose of management of the cash-flows from oversea, the government tightens 
the regulations regarding the obligations of paying capital for foreign direct investment ac-
tivities including those through M&A channels. Accordingly, foreign investors are required 
to submit documents evidencing the completion of payment together with the application 
for recognition of their rights and interests upon the acquisition of a domestic company. 
This requirement, to some extent, would make foreign investors worried since nothing is 
certain that the transaction would be accomplished successfully and that their rights and 
interests would be well recognized by the authorities of Vietnam. If the application for rec-
ognition of rights and interests on the side of foreign investors is not accepted by the 
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authorities (i.e., an Investment Certificate is not issued), foreign investors are at risk be-
cause payment for the transaction has already been made to the account of the domestic 
selling parties. 
 
Of course, foreign investors always have the option to bring an action before the court to 
recover their remitted amount of the transaction if the seller is not co-operative in this re-
gard. However, risk still remains as the process of recovering such a remitted amount 
would be complicated, time-consuming and of course costly to foreign investors. To over-
come this challenge, it is advisable that foreign investors consider carefully the possibility 
of being granted government approvals for their transactions before implementation of an 
acquisition and especially before making the payment to the transaction. 
 
IX.2. Escrow account 
 
In overcoming the above troublesome requirement of Vietnamese Government, payment 
made through an escrow account should be considered by the foreign investors. Payment 
made through an escrow account would have the following advantages: 
 
• No transfer prior to regulatory approval:  Payment made by the investor as well as 

shares of the selling party should both be placed into the escrow accounts with 
condition precedent to the withdrawal from such accounts by the other party being 
the issuance of sufficient license from state authorities; 

 
• Sometimes, the investor may negotiate that full payment for the deal will only be 

made if the Target Company achieves a growth target or prove that no financial or 
legal perils exist in a certain period of time. This outstanding payment will be 
placed in the escrow account and shall only be paid to the seller when the per-
formance of the Target Company reached a certain standard/requirement. 

 
However, it should be noted that opening an escrow account for the above purposes on 
the side of foreign investors also takes time, cost, and effort and requires a lot of paper-
work. 
 
IX.3. Conditions precedent for the transaction 
 
Government approvals for the recognition of rights and interests of foreign investors of the 
M&A transactions should be one of the most important conditions precedent for them to 
consider before making a payment. Typical conditions precedent shall also include: 
 

o Shareholder approvals 
o Antitrust/regulatory clearance 
o Financial status 
o Satisfactory due diligence 
o No Material adverse change (MAC) 

 
IX.4. Completion of the transaction 
 
At the completion of transaction, seller should support the buyer in obtaining the official 
approval on the transfer of capital/shares or transfer of ownership and management of the 
Target Company to the buyer. Buyers should also bear in mind that there might be nu-
merous issues in fields of finance, personnel, human resources, information system and 
so on, which need to be taken care of at the completion. Dealing strategy for these issues 
however, as discussed hereinabove, should be taken into account at the previous stage of 
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the M&A process so that the buyer would be well prepared for any problems that may 
arise as a result of the M&A process. 
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PART II: FOREIGN DIRECT INVESTMENT 
 
I. INVESTMENT HOW-TO 
 
I.1. Legal framework 
 
I.1.1. Market access commitment 
 
Up to now, Vietnam has been a member of the World Trade Organization (WTO) for more 
than 5 years (from November 07, 2006) and has been coming to the end of the Schedule 
of the WTO’s Accession Commitments. For that reason, Vietnam’s market has almost 
been completely opened and offers more potential investment opportunities to foreign in-
vestors.  
 
2012 is the year which Vietnam must implement the commitment on reducing tariffs of 
many goods according to Schedule on commitments of reducing tariff of the Vietnam-
ese/WTO Accession Documents. This creates fair competition between domestic 
enterprises and foreign enterprises which import such goods. 
 
In addition, the services market also offers more potential for foreign investors. Depending 
on sectors and sub-sectors stipulated in the Schedule of specific Commitments in Ser-
vices, foreign investors are allowed to establish commercial presence in Vietnam in the 
form of business co-operation contract, joint venture enterprise or 100% foreign-invested 
enterprise. Beginning in 2012, foreign enterprises could establish 100% foreign-invested 
enterprise in certain sectors such as: services incidental to mining, maintenance and re-
pair of equipment, express delivery services, securities, maritime transport services, 
maintenance and repair of aircraft, etc. Furthermore, from this year foreign non-life insur-
ance enterprises could establish their branches in Vietnam. These help foreign investors 
conducting such business to better access Vietnam’s market.  
 
I.1.2. Guarantees for foreign investors 
 
The Law on Investment guarantees equitable treatment of investors from all economic 
sectors, including foreign investors. The State recognizes and protects investors’ property 
ownership, investment capital, revenue, and other legitimate interests. It recognizes the 
long-term existence and development of investment activities. 
 
The State guarantees the implementation of the international treaties concerning invest-
ments to which Vietnam is a member. By law, the parties to a foreign investment project in 
Vietnam may agree that foreign legislation and international investment practice govern 
the contractual relationship if such provisions are not available in Vietnamese law and not 
contrary to its fundamental principles. 
 
The capital and other lawful assets of investors shall not be nationalized, or requisitioned 
or expropriated through administrative measures. The investor’s property may be requisi-
tioned or expropriated in cases of real necessity for the purpose of national defense and 
security as well as for national interests. 
 
The law on investment also guarantees that beneficial legislative changes will be applied 
to previously licensed investors. In the event that there are legislative changes that ad-
versely affect the interests of investors. Those interests stated in their investment or 
business licenses will continue to apply or be dealt with satisfactorily by the Vietnamese 
authority through measures such as: (i) the adverse effect on the investor is deemed to be 
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a loss and will be deducted from taxable income; (ii) change the stated objective of the 
project; and (iii) consider payment of fair compensation where necessary. 
 
The Vietnamese Government assures that foreign investors have the right to invest in any 
sector or industry that is not prohibited or restricted by law or in the agreement signed be-
tween Vietnam and other countries. Investors have the right to select:  
 
• the form of investment;  
• the investment projects;  
• the investment partners;  
• the location and duration of investment within the legal limits;  
• the market for the products; and  
• the capital contribution.  

 
Investors may at any time assign or adjust capital or an investment project; convert the 
form of investment, divide or separate, consolidate or merger, or list their companies in 
accordance with the law. 
 
Investors will be autonomous in their operation. They can recruit labor directly from the 
market, and sign and terminate labor contracts directly with employees in accordance with 
the Labor Code of Vietnam. They can also directly handle the importation of equipment, 
machinery, materials and other supplies for the construction and operation of their project, 
as well as the export and/or distribution of their products manufactured in Vietnam. 
 
In addition, foreign investors are permitted to remit the monetary assets abroad after hav-
ing fulfilled their financial obligations to the State of Vietnam; to purchase foreign 
currencies from credit institutions to meet their demand including the legally permitted re-
mittance abroad, etc. 
 
I.1.3. Investment Incentives 
 
I.1.3.1. Investment incentives by area and by business field 
 
Investment shall be encouraged in the following areas: areas with difficult socio-economic 
conditions; industrial zones; export processing zones; high-tech zones; and economic 
zones. 
 
Business fields which are entitled to investment incentives shall comprise: manufacture of 
new material and production of new energy; manufacture of high-tech products, bio-
technologies; mechanical manufacturing; use of high technology and advanced tech-
niques; research, development and creation of high technology; etc. 
Currently, the Vietnamese government is encouraging investment on high technology sec-
tors. Investors who invest in such sectors receive the highest incentives stipulated by law 
on kinds of tax and land. 
 
I.1.3.2. Forms of investment incentives 
 
In order to encourage more investment in specific sectors or regions, the Vietnamese 
Government grants some incentives applicable to both new investment and additional in-
vestment to expand the scale of investment, increase output capacity or business 
capacity, renovate technology, improve product quality, or reduce environmental pollution. 
 
Currently, investment incentives applicable to investors who wish to invest in Vietnam in-
clude: 
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• tax incentives; 
• loss carry forward provisions; 
• faster depreciation of fixed assets; and 
• incentives for land use rights.  

 
For foreign investment projects, investment incentives (if any) shall be specified in the in-
vestment registration certificate issued by the competent State agency. 
 
Incentives on tax and land use rights shall be explored more fully in section XIII and sec-
tion XIV of this document.  
 
If an investor suffers losses after finalizing the tax return with the tax office, the losses can 
be carried over to the following year, and can be set-off against the taxable income for the 
purposes of Corporate Income Tax (“CIT”) in accordance with the law on CIT. The period 
for carrying forward losses is limited to five years. 
 
Investment projects in investment incentive sectors and specified geographical areas and 
business projects with high economic efficiency have accelerated depreciation of fixed 
assets with the maximum rate of depreciation to be no more than twice the level of depre-
ciation as stipulated by regulations on depreciation of fixed assets. 
 
I.1.4. Investment inside industrial zone, export processing zone, economic 

zone, and high-tech zone 
 
Industrial zone, export processing zone, economic zone, and high-tech zone (hereinafter 
referred to as “industrial zones”) are special areas which have separate investment regu-
lation.  
 
• Investors who invest in such areas shall be entitled to Governmental incentives; 
• Management authority is industrial zones management authority. 

 
I.2. Direct investment forms 
 
A foreign investor interested in Vietnam is required to choose one of the different types of 
investment forms available under Vietnamese law including direct investment and indirect 
investment. Direct investment forms, which are considered more important than others, 
are the sole scope of this Document. Direct investment forms shall comprise: establish-
ment of company; establishment of representative office or branch; Business Cooperation 
Contract; and BOT, BT, BTO Contract. 
 
I.2.1. Establishment of company 
 
I.2.1.1. Investment in a 100% foreign owned company 
 
A 100% foreign owned enterprise (“FOE”) is defined under Vietnamese law as a Vietnam-
ese legal entity whose capital is entirely owned by one or several foreign investors. A 
100% FOE can be established as a limited liability company, shareholding company, part-
nership or private enterprise (see Forms of Enterprise Organization below) by a sole 
foreign investor, several foreign investors, or a combination of another existing 100% FOE 
and foreign investors.  
 
Originally, approval for a 100% FOE was difficult to obtain since, to some extent, such en-
terprises were looked upon with suspicion and contrary to the practice of requiring foreign 
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investors to work alongside Vietnamese partners. However, after Vietnam’s accession to 
WTO, foreign parties have greater flexibility in establishing a 100% FOE. 
 
Generally, foreign investors prefer to choose the 100% FOE structure. This preference for 
100% FOEs (and away from joint ventures) is because foreign investors are more confi-
dent in their ability to operate a company in Vietnam without a partner, and because of 
control and management issues, cultural differences, and other difficulties that arise in the 
joint venture context. Joint ventures are still required in circumstances where 100% for-
eign ownership is not allowed or where the market requires that a foreign investor team up 
with a local partner8. 
 
I.2.1.2. Investment in a Joint-venture company 
 
Under the current laws of Vietnam, foreign investors are permitted to enter into a joint ven-
ture with domestic investors in order to establish a limited liability company with two or 
more members, a shareholding company or a partnership (see Forms of Enterprise Or-
ganization for more details). An enterprise carrying out investment in the form of a joint 
venture is established as a legal entity in accordance with the law of Vietnam and starts 
operating from the date that an investment certificate is issued. 
 
The liability for the parties to joint venture losses is based on the ratio of capital contri-
bution in the joint venture company (JVC). 
 
I.2.1.3. Forms of company 
A foreign investor once having decided the form of investment (100% foreign owned com-
pany or joint-venture company) has to decide on the form of company. According to the 
Law on Investment and the Law on Enterprise of Vietnam, foreign owned companies can 
be established in form of a limited liability company, a joint stock company, a partnership 
or private enterprises. Due to the fact that most foreign investors chose a limited liability 
company or shareholding company as the corporate structure of the foreign owned com-
pany, this section will only give a general overview of these two forms. 
 
a) Limited Liability Company (“LLC”) 
 
A LLC is an enterprise which may be owned by a single individual or individuals and or-
ganizations comprising no more than 50 owners. Owners of an LLC are called members. 
A member of the enterprise shall be liable for the debts and other property obligations of 
the enterprise within the amount of capital that they contributed or committed to contribute 
to the enterprise. None of LLCs can issue shares for capital mobilization.  
 
Subject to the number of the investors, there are two forms of LLC, namely a one-member 
LLC and a LLC with two or more members.  
 
One-member LLC 
 
A one-member LLC is a company owned by an organization or an individual. The owner is 
liable for the debts and other property obligations of the LLC in the amount of the charter 
capital. Charter capital means the amount of capital that is contributed or committed to 
contribute by the owner of a company and is stated in the company charter. The Vietnam-
ese law also requires that the assets of the company and those of the company owner 
have to be kept separate. One-member LLCs are not allowed to reduce the charter capi-
tal. The only way for the owner to withdraw invested capital from the company is by 

                                                 

 

8 For example, under current  Vietnamese law (including its international commitments), foreign investors are 
not allowed to establish 100% FOE in the telecommunications sector, advertising services. 
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transferring a part or whole of the charter capital of the company to another person. A 
one-member LLC can raise the charter capital through further contribution of the owner or 
capital contribution of others.  
 
In the case of a company owner transferring a part of its capital to another person or an 
increase in the charter capital through capital contributions from others, the one-member 
LLC will be transformed into a LLC with two or more members and such a transformation 
is required to be registered with the business registration body within fifteen days from the 
date of capital transfer. 
 
Being the sole owner of the LLC, the investor has many rights with regard to the man-
agement and operation of the LLC, including but not limited to: 
 
• deciding on the contents of the company charter and any amendments or supple-

ments; 
• deciding on investment and business projects and organizational management of 

the company; 
• deciding on the usage of profits after paying taxes and other financial obligations; 
• deciding on the re-organization, liquidation and request for bankruptcy of the com-

pany; and 
• collecting all pecuniary assets of the company after finishing liquidation or bank-

ruptcy process. 
 
LLC with two or more members 
 
The members of an LLC with two or more members can be an organization and/or indi-
vidual.  
 
The capital transfer of the company members must be strictly in accordance with the Law 
on Enterprise of Vietnam. Different from  a one-member LLC, an LLC with two or more 
members can reduce its charter capital by: 
 
• returning to the members a part of their contributed capital in proportion to their 

capital share: 
 

o if the company has been doing business for more than 2 consecutive years 
since the date of business registration and  

o is capable of paying off due debts and other financial obligations afterward; 
 

• reducing the charter capital so as to fit the decreased value of assets of the com-
pany; and 

• redeeming capital shares of members in cases provided by law.  
 
LLC with two or more members can increase its charter capital by: 
 
• a further contribution by the members; 
• raising the charter capital so as to fit the increased value of assets of the company; 

and 
• adding new members. 
 
Any change in the charter capital has to be made in compliance with the decision of the 
members’ council and registered with the licensing body. According to the Law on Enter-
prise, investors in the LLCs with two or more members have rights, such as: 
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• the right to participate in the members’ council meetings including to discuss, 
make suggestions and vote on matters therein; 

• the right to vote in proportion to their capital share; 
• the right to check, review, extract and copy the member registration, books of 

transaction, accounting books, annual financial statements or report, meeting min-
utes and other documents issued by the company; 

• the right to obtain profits in proportion to their capital share; 
• the right to obtain preemption in making further capital contributions when the en-

terprises increase their charter capital; transfer partially or completely their capital 
share pursuant to the law; 

• the right to complain or petition against directors or general directors who fail to 
fulfill their obligations and cause losses or damage to the members of the enter-
prise according to the law; 

• the right to dispose of their capital share by transferring, inheriting, donating or in 
other ways pursuant to the law and the enterprise charter. 

 
b) Joint Stock Company (“JSC”) 
 
When Vietnam first promulgated the law on FDI in December 1987, the joint venture en-
terprise, which, in essence, is similar to a LLC, was the type of investment instrument best 
suited under the then-current system given that the Vietnamese parties of joint ventures 
were primarily State-owned enterprises without shareholders. In recent years, Vietnam 
has allowed other forms of corporate structure such as a shareholding company for for-
eign invested enterprises. The Law on Investment and the Law on Enterprise were 
promulgated in 2005 in order to enhance the mobilization of capital, the flexibility of invest-
ment, and to encourage domestic and foreign investors to participate in more investment 
opportunities.  
 
According to these laws, a JSC is an enterprise in which, the charter capital is divided into 
equal portions known as shares held by shareholders who can be organizations or indi-
viduals. The minimum number of shareholders is three and there is no restriction on the 
maximum number of shareholders. Shareholders are liable for debts and other liabilities of 
the company in the amount of capital that they contributed. 
 
The JSC must issue ordinary shares. Owners of such shares are referred to as ordinary 
shareholders. An ordinary shareholder has important rights, such as: 
 
• the right to participate and discuss in all general meetings of shareholders and 

vote directly or via proxy. An ordinary share will be conferred one vote; 
• the right to receive dividends pursuant to the decision of the general meeting of 

shareholders; 
• the right to take precedence in the purchase of newly issued shares in proportion 

to his/her ordinary shares; 
• the right to receive part of the property in proportion to his shares when the com-

pany is dissolved; and 
• the right to freely transfer his/her shares to others except in cases in which the 

shares have been purchased within the three years from the date of issuance of 
the business registration of the SC. These founding shareholders only have the 
right to assign his/her ordinary shares to other founding shareholders or to other 
persons if this transfer has been approved by the general meeting of shareholders.  

 
I.2.2. Establishment of rep. office or branch 
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The establishment of a Representative Office (“RO”) or branches of foreign business enti-
ties is governed by such laws as the Commercial Law, the Banking Law, and the Law on 
Insurance Business, the Law on Securities, and the Law on Lawyers. 
 
A RO may not engage in profit-making activity, may not receive fees for services and 
may not sign commercial contracts, or directly generate income. In general, a RO may per-
form a limited number of activities including: providing a liaison office; designing co-
operative projects; facilitating data collection; undertaking market research; assisting with 
negotiations of contracts; and monitoring and activating performance of contracts with Viet-
namese parties or which relate to Vietnamese markets. 
 
Foreign firms and companies regardless of their lines of business wanting to set up ROs in 
Vietnam must satisfy certain conditions and submit their applications to the provincial com-
petent State body where the prospective offices will be located. In the case of trade 
business, a foreign business entity has to satisfy all of the following conditions in order to 
establish a RO in Vietnam:  
 
• it has to be a business entity which is legally recognized by the law of the country 

or territory where such business entity was established or has business registra-
tion; and 

• it has to have been operating for at least one year as from the date on which it was 
legally established or obtained business registration in the country of such busi-
ness entity. 

 
With regard to the branches of foreign business entities, these have the right to enter into 
contracts in Vietnam, to conduct activities such as the purchase and sale of goods and 
other commercial activities consistent with the license for establishment, to remit profits 
abroad etc. In fact, branches are similar to 100% foreign owned enterprises in as much as 
they have the same rights and obligations, but their legal status is slightly different. While 
the latter are Vietnamese legal entities separate from their parent companies, the former 
are still foreign entities affiliated with their parent companies. In other words, a foreign 
business entity is liable under the law of Vietnam for the entire operation of its branches in 
Vietnam. The establishment of a branch of a foreign business entity must be in accor-
dance with the obligations of Vietnam under international treaties to which Vietnam is a 
member, in particular, Vietnam’s commitments upon its accession to the WTO in Novem-
ber 2006.9

 
Foreign banks, insurers, law firms, accounting and auditing companies, trading firms, air-
lines and travel agencies seeking to establish branches in Vietnam must satisfy several 
conditions of the specific regulations and must submit their applications to the relevant min-
istries. In the case of trade business, the conditions are as follows:  
 
• it has to be a business entity which is legally recognized by the law of the country 

or territory where such business entity was established or has business registra-
tion; and  

• it has to have been operating for at least 5 years, starting from the date on which it 
was legally established or obtained business registration in the country where it 
was first established or registered.  

 
I.2.3. Business Cooperation Contract 
 

                                                 

 

9 For example, in the sub-sector of franchising services, the establishment of branch is allowed 3 years after 
the date of accession (from 2010) and from the year of 2012, the non-life insurers are permitted to establish 
their branches. 
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According to the Law on Investment of Vietnam, in the case of business cooperation con-
tract (“BCC”) the different investors agree on co-operating in business and sharing profits 
or products without creating a separate legal entity.  
 
This form of investment is mainly used in sectors in which the State of Vietnam wants to 
reserve, to some extent, the monopoly of State-owned enterprises.10 The only advantage 
of this form for foreign investors lies in its flexibility: together with Vietnamese parties, they 
can freely set the terms and conditions of the cooperation. The BCC will stipulate the in-
terests and responsibilities and the sharing of business results between each investor. In 
contrast, the disadvantage for parties of BCC is that they are liable for all obligations aris-
ing from the BCC. In other words, the liability of investors is not limited to the amount 
invested in the BCC. 
 
During the establishment of the business, the business co-operation parties may agree to 
establish a co-ordination board to perform the BCC. The business co-operation parties 
have to agree on the functions, duties and powers of the co-ordination board. However, 
the co-ordination board is not allowed to be the leading body of the business co-operation 
parties. 
 
I.2.4. BOT, BT, BTO Contract 
 
According to the Law on Investment, the terms of a Build-operate-transfer contract 
(“BOT”) state that the investment form is signed by a competent State body and an inves-
tor; the purpose of the BOT has to be to construct and commercially operate an 
infrastructure facility for a fixed duration; and, upon expiry of the duration, the investor has 
to, without compensation, transfer such facility to the State of Vietnam. 
 
The terms of a Build-transfer-operate contract (“BTO”) state that the investment form is 
signed by a competent State body and an investor; the purpose of the BTO has to be to 
construct an infrastructure facility; and, upon completion of construction, the investor shall 
transfer the facility to the State of Vietnam and the government has to grant the investor 
the right to commercially operate the facility for a fixed period in order to recover the in-
vested capital and gain profits. 
 
The terms of the Build-transfer contract (“BT”) state that the investment form signed by a 
competent State body and an investor; the purpose of the BT has to be to construct an 
infrastructure facility; and, upon completion of construction, the investor has to transfer the 
facility to the State of Vietnam; and the government has to create opportunities for the in-
vestor to pursue another project in order to recover the invested capital and to gain profits 
or to make a payment to the investor in accordance with an agreement in the BT contract. 
 
The common characteristic of these contracts is the involvement of a competent State 
body of Vietnam as a contract party. The objective of these contracts is mainly to con-
struct an infrastructure facility needed for the development of Vietnam. According to the 
conditions set forth in these contracts, the implementation of projects can, but does not 
have to, involve Vietnamese partners. 
 
I.3. Procedures  
 
I.3.1. Normal procedures 
 

                                                 

 
10 For example, in the domain of telecommunication or natural resource prospecting. 
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Under the Law on Investment of 2005, foreign investors with investment projects have to 
register and receive investment certificates according to either investment registration 
procedures or investment evaluation procedures. 
 
I.3.1.1. Investment registration: 
 
In foreign invested projects which have an investment capital of less than USD 15 million 
and which are not subject to conditions11, the investors will apply for investment certificate 
with a competent State body. 
 
An investment project file has to comprise: 
 
• investment registration request on the stipulated form; 
• legal status of the investor; 
• report on financial capability of the investor (which the investor shall prepare and 

for which the investor shall be liable); 
• objectives and location for implementation of the investment project; 
• amount of investment capital, project implementation schedule; 
• land use requirements and environment solutions; and 
• business cooperation contract, joint venture contract, and charter of the enter-

prises (if applicable). 
 
The competent State body has a time-limit of 15 working days from the date of receipt of 
the complete and valid files for the investment registration to issue an investment certifi-
cate. 
 
I.3.1.2. Investment evaluation 
 
Investment projects which have an investment capital of USD 15 million or more, or in-
vestments in spheres which are subject to conditions (regardless of investor origin) have 
to follow an investment evaluation procedure. 
 
In the first case, investors must submit to the competent State body the project file com-
prising of: 
 
• written request for issuance of investment certificate on the stipulated form; 
• written certification of the legal status of the investor; 
• report on financial capability of the investor (which the investor shall prepare and 

for which the investor shall be liable); 
• economic-technical explanatory statement, comprising the following main items: 

objectives, scale, location of investment, invested capital, schedule for implemen-
tation of the project, land use requirements, and technological and environmental 
solutions; and 

• business cooperation contract, joint venture contract, and charter of the enter-
prises (If applicable). 

 
The related projects will be evaluated with respect to: 
 
• conformity with the master plan for technical infrastructure, land use zoning, con-

struction master plan and master plan for exploration, exploitation and processing 
                                                 

 

11 Investment sectors which are subject to conditions are stipulated in the List of sectors in which investment is 
conditionally applicable to foreign investors (issued with Decree 108/2006/ND-CP of the Government dated 22 
September 2006). This List comprises sectors namely exploration and exploitation of minerals; real estate 
business; import, export and distribution business; education and training, etc. 
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of minerals and other natural resources; 
• land use requirements: area of land, category of land, schedule for land use; 
• schedule for implementation of the project; and 
• assessment of factors impacting on the environment and solutions. 

 
In the second case, regardless of the investment amount, apart from the documents nor-
mally required, investors also have to submit a statement explaining how the proposal 
satisfies the required condition(s). 
 
The time-limit for the competent State body for such evaluation is 30 days from the date of 
receipt of a complete and valid application dossier. If necessary, the above time limit can 
be extended but not beyond 45 days.12

 
I.3.2. Inside vs. outside the industrial zone 
 
For investment projects either inside or outside the industrial zone, the investor has to 
prepare the investment project file which is comprised of the above documents subject to 
investment registration or investment evaluation. However, if the investment project is in-
side the industrial zone, the investor has to submit completed investment project file to 
Board of Management of the Industrial Zone (“BMIZ”) and obtain the Investment Certifi-
cate from such BMIZ. If the investment project is outside the industrial zone, the investor 
has to submit completed investment project files to the Department of Planning and In-
vestment (“DPI”) of the province/central city where the project locates. The investor then 
will obtain the Investment Certificate from such DPI. 
 
I.3.3. Special businesses 
 
I.3.3.1. Banking 
 
In field of banking, apart from provisions of the Law on Investment, foreign investors have 
to comply with provisions of the Law on Credit Institutions13 and its guiding provisions 
which are promulgated by the Government and State Bank of Vietnam. Foreign investor 
must meet different conditions subject to each kind of investment projects. In addition, a 
permit of banking establishment and a permit of banking operation (“Permits”) are re-
quired by law. 
 
Since the 1st July, 2007, according to Vietnam/WTO commitments apart from a represen-
tative office or a branch, a joint-venture foreign investor can establish 100% foreign owned 
bank in Vietnam. In order to obtain the Permits for a 100% foreign owned bank or joint-
venture bank, the foreign investor must submit its required dossier to the State Bank of 
Vietnam (“SBV”). Within 20 working days from the date of dossier receipt, the SBV will 
issue confirmation on whether the dossier is sufficient or in need of supplementation. 
Within next 10 working days from the date of receiving the supplementation dossier, the 
SBV will issue confirmation on whether the supplementation dossier is sufficient or in 
need of further supplementation. After receiving sufficient dossier, the SBV will evaluate 
the dossier and request comments from relevant competent State authorities. Within 90 
working days from the date of receiving comments from the relevant competent State au-
thorities, the SBV will issue the Permits to the foreign investor or written refusal with 

                                                 
12 Except in the case of “key national projects” such as: projects with an investment capital of USD 1.25 billion 
or more, of which 30% are coming out of the State budget; projects posing a serious potential risk to the envi-
ronment; projects changing the land use of protected forests and natural reserves and involving resettlement 
of 20,000 residents or more which require approval from the National Assembly of Vietnam. 

 
13 The new Law on Credit Institutions enacted by the National Assembly and took effect on 1 January 2011. 
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detailed explanation on the reasons of refusal. The maximum time of operation of the 
100% foreign owned bank or joint-venture bank is 99 years. 
 
I.3.3.2. Insurance 
 
In conducting insurance business, the foreign investor has to comply with both the Law on 
Investment and Law on Insurance Business14. Accordingly, a foreign investor is allowed to 
conduct insurance business after they meet the required conditions which include qualifi-
cation of key personnel, legal capital requirements, operation term, etc. Since Vietnam 
joined the WTO, from January 11, 2007, a foreign investor can establish a 100% foreign 
owned capital insurance company in Vietnam. However, the 100% foreign owned capital 
insurance company is not allowed to provide compulsory insurance service until January 
1, 2008. 
 
For establishment of the foreign owned capital insurance company in Vietnam, the foreign 
investor has to submit to the Ministry of Finance (“MOF”) a dossier which comprises the 
following documents: 
 
• Application for the Permits (permit of establishment and operation); 
• Draft Charter; 
• Operation plan for first 5 years; 
• List of key personnel with their qualifications; 
• Capital contribution; 
• Charter and Business Registration of institutional parties; 
• Certification of financial ability of involved parties; 
• Joint-venture agreement (in case establishment joint-venture); and 
• Insurance policy, insurance fee, insurance commission of proposed insurance ser-

vices. 
 
Within 60 days from the date of receiving the sufficient dossier, the MOF has to issue the 
Permits or a written refusal with detailed explanation of the reasons for refusal. 
 
I.3.3.3. Distribution 
 
In the field of distribution services, the foreign investor has to comply with the two major 
laws which are Law on Investment and Law on Commerce and their guiding provisions. 
Foreign investors are entitled to establish 100% foreign owned capital companies provid-
ing wholesale trade, retail services, commission agent services, and franchising services 
with some exceptions in Vietnam as of January 1, 2009. A 100% foreign owned capital 
company is entitled to act as an agent for a commission, to conduct wholesale and retail 
of all products manufactured in Vietnam and legally imported into Vietnam after January 
11, 2010. However, under Vietnam/WTO commitments Vietnam does not commit goods 
such as tobacco & cigarettes, books, newspapers & magazines, recorded articles, pre-
cious metals & gemstones, pharmaceuticals, explosives, crude/processed oils, rice, sugar 
(from cane or turnip). Therefore, for these kinds of goods, foreign investors have to seek 
separate permit.  
 
Foreign service providers are entitled to establish branches providing franchise services in 
Vietnam after January 11, 2010. The establishment of retail stores (other than the first 
one) of 100% foreign owned capital company will be considered based on an economic 
needs test (ENT). The main criteria for ETN include the number of service providers pre-
sent in a geographic area, the stability of the market and the geographic size. 

                                                 

 
14 The law on insurance business was first promulgated in 2000 and amended in 2010. 
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The dossier for establishing a 100% foreign owned capital company in the field of distribu-
tion must include two specific documents which are designed to meet business conditions 
and registration forms for the purchase and sale of goods. The sufficient dossier must first 
be submitted to the provincial department of planning and investment (“DPI”) where the 
foreign investor intends to set the head-office of the distribution company. The DPI will 
then send the sufficient dossier to the Ministry of Industry and Trade (“MOIT”) for approval 
before issuing the Investment Certificate to the foreign investors. 
 
I.3.3.4. High-tech 
 
High-tech or high technology enterprise means an enterprise producing hi-tech products, 
providing hi-tech services and conducting hi-tech research and development activities15. 
Foreign investors are encouraged to invest and develop high-tech enterprise. The Viet-
namese Government offers the highest land, tax and other incentives for hi-tech activities. 
However, high-tech enterprise must satisfy certain conditions and obtain certificates be-
fore enjoying the incentives. 
 
A hi-tech enterprise must satisfy all the following conditions: 
 
• It manufactures hi-tech products on the list of those encouraged for development 

in accordance with provisions of the Law on High Technology; 
• Its average total expenditure for research and development activities carried out in 

Vietnam for 3 consecutive years equals at least 1% of its total annual turnover, 
and over 1% of its total turnover from the fourth year; 

• Its average turnover from hi-tech products for 3 consecutive years equals at least 
60% of its total annual turnover, and at least 70% of its total turnover from the 
fourth year; 

• The number of its laborers with a university or higher degree personally involved in 
research and development activities accounts for at least 5% of its total workforce; 

• It applies environmentally friendly and energy-saving solutions to production and 
product quality management up to Vietnam’s standards or technical regulations; in 
case Vietnam’s standards or technical regulations are unavailable yet. it must ap-
ply standards of international specialized organizations. 

 
Hi-tech enterprises which satisfy all the above conditions will submit the required dossier 
to the Ministry of Science and Technology to obtain a certificate for enjoying the following 
incentives and support: 
 
• The highest incentive level available under the law on land, enterprise income tax, 

value-added tax, import duty and export duty; 
• Financial supports from the national hi-tech development program for training, re-

search and development or trial production. 
 

I.3.4. Set up representative office or branch 
 
Procedure and documents for setting up a representative office or branch of a foreign 
company in Vietnam are simpler than establishment of joint-venture or 100% foreign 
owned capital company. To set up a representative office, the foreign investor must pre-
pare the required application and submit it to the competent State authority, which is the 
provincial Department of Trade within the region where the representative office/branch 
will be located. Within 8 working days from the date of receiving the sufficient application 
                                                 

 

15 Definition of high-tech enterprise under Law on High Technology (Article 3.4) which has been passed by the 
National Assembly of Vietnam on November 13th, 2008 and came into effects since July 01st, 2009. 
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the Department of Trade will issue the Establishment Permit or a written refusal with a de-
tailed explanation for the foreign investor. The application comprises the following 
documents: 
 
• Application for setting up Rep. Office; 
• Notarized and legalized copies of foreign company relevant documents including: 

Business Registration, Charter, audited financial report of the foreign company; 
• Notarized and legalized copies of documents related to chief of the Rep. Office 

including: Letter of appointment, passport, curriculum vitae; and  
• Office space lease contract. 
 
For setting up a branch of a foreign company in Vietnam, the foreign investor (which is 
foreign company) must meet the following conditions: 
 
• The foreign company is legally established in the foreign country; 
• The foreign company has been operating over five years from the date of business 

registration in the foreign country; 
 

The foreign investor who satisfies the above conditions can submit a required application 
to the Ministry of Industry and Trade (“MOIT”) for a Permit of Branch Establishment. 
Within 15 working days from the date of receiving a sufficient application the MOIT will 
issue the Establishment Permit or a written refusal with a detailed explanation to the for-
eign investor. The dossier comprises following documents: 
 
• Application for setting up a Branch; 
• Notarized and legalized copies of foreign company relevant documents including: 

Business Registration, Charter, audited financial report of the foreign company; 
• Notarized and legalized copies of documents related to chief of the Branch includ-

ing: Letter of appointment, passport, curriculum vitae; and  
• Office space lease contract. 

 
The term of operation of the Rep. Office or Branch of a foreign company in Vietnam is 5 
years (maximum) from the date of issuance of the Establishment Permit. This term must 
not be in excess of the operation term of the foreign company which it stipulated in its 
business registration in foreign country. This term can be extended in accordance with the 
provisions of Vietnamese laws. 
 
I.3.5. Note on companies with more than 49% foreign owned capital  
 
Under the new provisions which stipulate in Decree 102/2010/ND-CP dated October 01st, 
2010 guiding in details a number of articles of the Law on Enterprise, the companies 
whose more than 49% charter capital is foreign owned will be applied investment and 
business conditions the same as those applicable to foreign investors unless an interna-
tional treaty of which Vietnam is a member or a specialized branch law contains some 
other provision16. This is different from the companies where less than 49% of the charter 
capital is foreign owned; they will be treated the same as domestic investors with regard 
to investment and business conditions17. 
 
In addition, if a company whose more than 49% charter capital is foreign owned which 
proposes to establish a new company in Vietnam, then there must be an investment pro-
ject and registration of such investment associated with establishment of an economic 

                                                 
16 Article 11.4 of the Decree 102/2010/ND-CP. 

 
17 Article 11.3 of the Decree 102/2010/ND-CP. 
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institution in accordance with the Law on Investment. In this case, the company shall be 
issued with an Investment Certificate which shall concurrently be the enterprise registra-
tion certificate18. In this case, if the company whose not exceed 49% charter capital is 
foreign owned then the investment project is treated as domestic investment project. 
 
II. BUSINESS MANAGEMENT 

 
II.1. Company 

 
II.1.1. Limited Liability Company 
 
Under the Vietnamese laws, limited liability companies are divided into two forms depend-
ing on the number of investors including: one-member limited liability companies and 
limited liability companies with two or more members. Limited liability companies cannot 
issue the shares for mobilizing the capital as joint-stock companies, and the number of 
investors is limited with a maximum of 50.   
 
II.1.1.1. One-Member Limited Liability Company. 
 
A one-member limited liability company is an enterprise owned by an organization or indi-
vidual. The owner (investor) is liable for the debts and other property obligations within the 
amount of the charter capital of the company. Companies under the form of one-member 
limited liability will have the legal entity status as from the date of issuance of the Certifi-
cate of Business Registration. 
 
a) Rights of Owners19

 
Under the Law on Enterprises, the company owner being an organization has the follow-
ing rights: 
 
• The right to make decision on the content, amendment and supplement of the 

charter of the company, on increases in the charter capital, and on assignment of 
all or part of the charter capital to other organizations or individual; 

• The right to make decisions on investment projects or sale of assets with capital or 
value equal to or larger than 50% of the total asset value recorded in the com-
pany’s latest financial report; 

• The right to approve borrowing or lending contracts and other contracts as stipu-
lated in the charter with value equal to or larger than 50% of the total asset value 
recorded in the company’s latest financial report; 

• The right to make decisions on strategies for development and annual business 
plans of the company, and on solutions for market development, marketing, and 
technology; 

• The right to make decisions on the organizational and management structure of 
the company, establishment of subsidiary companies or capital contribution to 
other companies, and re-organization or dissolution and request for bankruptcy of 
the company; 

• The right to appoint, remove or dismiss managerial position of the company, or-
ganize supervision and assessment of the business operation of the company; 

• The right to make decisions on the use of profits after discharge of tax obligation 
and other financial obligations of the company; 

                                                 
18 Article 12.4 of the Decree 102/2010/ND-CP. 
19 Article 64 of Law on Enterprise. 
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• The right to recover all the value of assets and properties of the company after the 
completion of procedures for dissolution or bankruptcy of the company. 

 
The company owner being an individual shall have the following rights:  
 
• The right to make decisions on the contents of the charter of the company, 

amendments of and additions to the charter of the company, on investment, busi-
ness and internal management of the enterprise. 

• The right to assign all or part of the charter capital of the company to other organi-
zations or individuals;  

• The right to make decisions on the use of profits after discharge of tax obligations 
and other financial obligations of the company;  

• The right to make decisions on re-organization or dissolution and request for bank-
ruptcy of the company;  

• The right to recover all of the value of assets of the company after the company 
completes dissolution or bankruptcy [procedures]; 

 
b) Organizational and Management Structure of one-member limited liability com-
panies being the organization. 
 
As stated above, the owners of one-member limited liabilities companies may be an or-
ganization or an individual. The law stipulates organizational and management structure 
applicable to one-member limited liability company with the owner being an organization 
as follows: 
 
• The owner appoints one or several persons as authorized representatives for a 

term not exceeding five years to implementation its right and obligations; 
• Where at least two persons are appointed as authorized representative, the organ-

izational and management structure of the company comprises the members’ 
council, the general director or director, and controllers. In this case, the members’ 
council consists of all the authorized representatives; where one person is ap-
pointed as the authorized representative, such person is the chairman of the 
company; in this case the organizational and management structure of the com-
pany consists of the chairman, the general director or director, and controllers; 

 
Either the Chairman of the Members’ Council or the Chairman or the General Director or 
the Director of the company must be designated and stated in the charter of the company 
as its legal representative. The legal representative of a company must reside in Vietnam 
or must authorize in writing another person to be the legal representative in accordance 
with the charter of the company in the case of absence of the legal representative from 
Vietnam for thirty days or more; 
 
The Members’ Council or the Chairman of the company will organize the implementation 
of the rights and obligations of the owner, and be responsible before the law and the 
owner for the implementation. 
 
With regard to a meeting of Member’s Council in a one-member limited liability compa-
nies, the Law on Enterprise provides that a meeting of the Members’ Council takes place 
with the presence of at least two third of the members. Each member has equal vote if it is 
not otherwise stipulated the charter of the company. The members’ council may approve 
decisions through written communication; 
 
Decisions of the members’ council are adopted when the majority of the members present 
at the meeting approve them. The decisions relating to the amendment and supplement of 
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the charter, reorganization of the company, and assignment of all or part of the charter 
capital of the company must be approved by at least three fourths of the members present 
at the meeting. The members’ council or the chairman of the company may appoint or 
employ a General Director or a Director for a term not exceeding five years to manage the 
day to day business operation of the company. The General Director or Director is re-
sponsible before the law and to the members’ council or to the chairman of the company 
for the management. 
 
The owner may also appoint one to three controllers for a term not exceeding three years. 
The controllers will be responsible before the law and to the owner for the implementation 
of its right and duties. 
 
c) Organizational and Management Structure of one-member limited liability com-
panies being the individual. 
 
A one-member limited liability company being an individual will have a Chairman of the 
company, Director or General Director. It should be noted that the company owner will 
concurrently be the Chairman of the company and the Chairman of the company or the 
Director or General Director will be the legal representative of the company in accordance 
with the provisions of the charter of the company. 
 
The Chairman of the company may work concurrently or employs another person as the 
Director or General Director of the company. The specific rights, obligations and duties of 
the Director are provided in the charter of the company and the employment contract 
which the Director or General Director enters into with the Chairman of the company. 
 
II.1.1.2. Limited Liability Company with Two or More Members  
 
A limited liability company (LLC) with two or more members is an enterprise in which 
members may be organizations or individuals; the number of members must not exceed 
50, members are liable for the debts and other property obligations of the LLC within the 
amount of capital that they have undertaken to contribute to the LLC. 
 
A limited liability company with two or more members shall have a Members’ Council, a 
chairman of the Members’ Council, a director or general director and Inspection Board (in 
case of having over 11 members). The management of the LLC will be undertaken by 
Members’ Council (The Council) which will be the highest authority of the Company. The 
daily administration of the LLC will be undertaken by the Executive Board; and the Inspec-
tion Board will be responsible for supervision of operation of a LLC. The managers and 
controllers of a LLC include the Chairman of The Council, Director or General Director. 
 
a) Members’ Council: 
 
The Members’ Council shall comprise all members and shall be the highest decision-
making authority of the company.  The obligations of The Council are non-executive so far 
as the executive obligations are normally referred to the Executive Board. The members 
of The Council include the Chairman and other members. Each member will have the right 
to appoint a proxy in writing to participate at the meeting and vote on his behalf and 
otherwise to hold and exercise the rights and powers of the member to the extent 
permitted by the terms of the proxy and in compliance with the laws of Vietnam relating to 
proxies, and with the provisions of the LLC’s Charter. 
 
The Chairman of The Council will be appointed from among the members of The Council 
and will hold office for a term of five (5) years but may be re-elected for successive terms 
and will have a casting vote. When the Chairman is unable to fulfil the duties of the 
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Chairman, the Chairman may propose and recommend a qualified person in writing for his 
current position. The Council will exercise its functions in the interest of the LLC and in 
conformity with the laws of Vietnam. Any member of The Council may be concurrently 
Director/General Director of the LLC. 
 
Except as otherwise provided in the LLC’s charter, the decisions of The Council issued at 
its regular meetings where full members of The Council must be present either by 
themselves or by their duly authorized representatives to constitute a quorum. The 
meeting of the Council must be held at the head office of the company, except where the 
charter of the company otherwise stipulates. In lieu of a meeting of The Council, a written 
resolution may be adopted by The Council if such resolution is sent to all members of The 
Council and affirmatively signed and adopted by the number of members necessary to 
make such decision. 
 
Regular meetings of the Council summoned by the Chairman will be held when necessary 
but must be held at least once per year. The Members’ Council in a LLC has the rights 
and obligations as follows: 
 
• The right to decide on the development strategy and annual business plan of the 

company; the increase or reduction in the charter capital as well as the time of 
such increase or reduction and methods for mobilizing capital; 

• The right to decide on investment with capital value equivalent to 50% or more of 
total value of assets of the company as recorded in the latest financial report or a 
smaller percentage as stipulated in the company charter. 

• The right to decide on solutions for market development; marketing; and technol-
ogy transfer; approving contracts of borrowing, lending or selling assets amounted 
to 50% or more of total value of assets recorded in the latest financial report or a 
smaller ratio as stipulated in the charter; 

• The right to elect or dismiss the Chairman of the Members’ Council; appoint or 
dismiss the Director or General Director; hire or dismiss the Chief accountant and 
other managers as stipulated in the charter; 

• The right to decide on salaries, bonuses and other benefits for the Chairman of the 
Members’ Council and other managers as stipulated in the charter; 

• The right to approve the annual financial reports, and proposal for using or distrib-
uting profits as well as handling losses of the company; 

• The right to decide on amendment or supplement of the charter, management 
structure, establishment of branches and/or representative offices, and the reor-
ganization, dissolution or bankruptcy of the company;  

 
Besides the rights listed above, the members’ council may have other rights and obliga-
tions as stipulated in the Law on Enterprises or in the charter of the LLC. 
 
b) Meeting and Decisions of The Council 
 
Meetings of The Council may be convened by the Chairman of The Council or at the 
request of a member or group of members holding more than twenty five (25) per cent of 
the charter capital, or a smaller percentage as stipulated in the LLC’s charter. A meeting 
of The Council takes place with participation of members representing the percentage of 
charter capital as stipulated in the charter, but not smaller than 75%. 
 
Where the first meeting does not take place because the condition for the quorum repre-
senting 75% of charter capital is not satisfied, the meeting may be convened for a second 
time within fifteen (15) days from the date on which the first meeting was intended to be 
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opened. A meeting of The Council which is convened for a second time will be conducted 
where the attending members represent at least fifty 50% of the charter capital. 
 
Where a meeting which has been convened for a second time does not take place be-
cause the condition for the quorum of 50% of charter capital is not satisfied, it may be 
convened for a third time within ten (10) working days from the date on which the second 
meeting was intended to be opened. In this case, the meeting of The Council shall be 
conducted irrespective of the number of attending members and of the amount of charter 
capital represented by attending members. 
 
Decisions of The Council will be adopted when having the quorum representing 65% or 
more (as specifically stipulated in the company charter) of the aggregate capital share of 
the members attending in the meeting approves; or 75% or more (as specifically stipu-
lated in the company charter) for issues relating to sale of 50% or more of the total asset 
value of the company recorded in its latest financial report (or a smaller percentage as 
stipulated in the company charter), amendment of supplementation of the company char-
ter, reorganization or dissolution of the company. 
 
In case of consulting members in writing, decisions of The Council will be adopted when 
they represent 75% or more (as specifically stipulated in the company charter) of the total 
charter capital. 
 
c) Executive Board 
 
The Executive Board of the LLC will be appointed and dismissed by The Council from 
time to time and will be deemed the Board of Directors which include the Director/General 
Director, Vice Director/Deputy General Director, Chief Accountant and other key 
personnel for LLC’s concrete structure as appointed by the Board; 
 
The Executive Board will be in charge of the daily administration as well as daily business 
activities of the LLC and must report to The Council and will at all time comply with the 
instruction, orders, decisions and approvals of The Council. The day-to-day management 
will not include transactions, which the LLC considers as an exceptional nature or 
significant issue. 
 
The Executive Board must also ensure that the books of account of the LLC are kept in 
accordance with the laws of Vietnam and that the management of the assets of the LLC is 
carried out in a satisfactory manner. 

 
II.1.2. Joint Stock Company 
 
Under the Enterprises Law, the management body of a Joint Stock Company (a “JSC”) 
consists of three units: the General Meeting of Shareholders, the Board of Management, 
and, only required by law under certain circumstances, the Inspection Committee. On a 
lower level the Director (or General Director20) and the Chairman of the Board of Man-
agement plays the vital role of managing the company’s day-by-day business. 
 
a) The General Meeting of Shareholders 
 
The General Meeting of Shareholders, which is made up of all shareholders who are eligi-
ble to vote, is the highest decision-making authority of a JSC21. It is vested with the power 

                                                 
20 From here on, we will use the term “Director” to refer to both positions, given that they are nearly identical in 
nature and responsibility. 

 
21 Article 96 of the Law on Enterprises 
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to set out business plans and develop strategies for the JSC as well as to supervise its 
operation on a macro-level. 
 
By law, the General Meeting of Shareholder has the following rights and responsibilities22: 
 
• Passing of the development direction of the company; 
• Unless otherwise provided by the charter, determination of the classes of shares 

and total number of shares of each class which may be offered for sale, and the 
rate of annual dividend for each class of shares; 

• Election, removal, or discharge of members of the Board of Management or mem-
bers of the Inspection Committee; 

• Deciding the investment or sale of assets valued from 50 percent of the total value 
of assets recorded in the most recent financial statement of the company unless 
the company’s charter stipulates another proportion; 

• Making amendments or supplements to the company’s charter, except for adjust-
ing the charter capital as a result of sale of new shares within the number of 
shares which may be offered as stated in the company’s charter; 

• Approving annual financial statements; 
• Deciding the redemption of more than 10 percent of the total number of shares of 

each class already sold; 
• Considering and tackling violations of the Board of Management or the Inspection 

Committee which cause damage to the company and its shareholders; 
• Deciding the re-organization or dissolution of the company; 
 
More rights and responsibilities may be granted for the General Meeting of Shareholders 
in the company’s charter. 
 
It is required that the General Meeting of Shareholders be convened at least once per 
year at a location in Vietnam23. More specifically, the annual meeting must be convened 
within four months or, by request of the company’s Board of Management and approval of 
the business licensing agency, six months from the end of the financial year24 25. Besides 
this yearly convention, an extraordinary meeting may be summoned if any of these events 
occurs26: 
 
• The Board of Management considers it necessary for the interests of the company;  
• The number of members in the Board of Management is less than the minimum 

provided by law or the company’s charter; 
• Upon request of the shareholder(s) who has been holding more than ten percent 

of the total ordinary shares (or a smaller proportion as stipulated in the company’s 
charter) for a consecutive period of six months or more; or 

• Upon request of the Inspection Committee. 
 
A resolution of the General Meeting of Shareholders can only be passed by a majority of 
at least 65% of total votes of shareholders who attend the meeting. Furthermore, in cases 
of resolution on classes of shares and total number of shares of each class which may be 
offered, amendments or supplements of the company’s charter, re-organization or dissolu-
tion of the company, investments or sale of assets equal to or in excess of 50% of the 

                                                 
22 Article 96.2 of the Law on Enterprises 
23 Article 97.1 of the Law on Enterprises 
24 Article 97.2 of the Law on Enterprises  
25 In Vietnam, the financial year starts on 1 January and ends on 31 December. 

 
26 Article 97.3 of the Law on Enterprises 
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total value of assets recorded in the most recent financial statement of the company, the 
majority approval of at least 75% of total votes of attending shareholders is needed27. 
 
b) The Board of Management 
 
The Board of Management is the body responsible for managing affairs of the JSC. It 
consists of between three to eleven members who are elected by the General Meeting of 
Shareholders. Shareholders or board members also elect a Chairperson of the Board of 
Management whose primary responsibility is administering the operation of the Board of 
Management. 
 
Unless the company’s charter provides otherwise, there must be no fewer than three and 
no more than eleven members in the Board of Management, each of them is elected for a 
term of no more than five years. They can be re-elected for an unlimited number of terms 
and may be dismissed or removed by a resolution of the General Meeting of Sharehold-
ers. Some members of the Board of Management, by provisions of the company’s charter, 
must reside in Vietnam. It should also be noted that a board member needs not be share-
holder of the JSC28. 
 
By law, the Board of Management has the following rights and responsibilities: 
 
• Deciding medium term development strategies and annual business plans;  
• Recommendation on the classes of shares and total number of shares which may 

be offered for each class;  
• Deciding the offer of new shares within the amount of shares which may be offered 

for each class; the raising of additional fund by other methods;  
• Deciding the price of shares and bonds offered for sale by the company;  
• Deciding the redemption of shares in certain cases as specified by laws; 
• Deciding the investment plans and investment projects within the authority and lim-

its stipulated by laws and the charter of the company;  
• Deciding solutions for market expansion, marketing and technology; a sale con-

tract, a loan, or other contract valued at or in excess of 50 percent (or a smaller 
proportion according to the company’s charter) of total value of assets recorded in 
the most recent financial statement of the company; 

• The appointment, dismissal, removal, signing of contract, or termination of contract 
with the Director or other key managers of the company as provided in the com-
pany’s charter; salaries and other benefits of such managers; the appointment of 
authorized representatives to exercise ownership rights for the shares or capital 
contributions to other companies, the level of remuneration and other benefits of 
such persons;  

• Supervising and guiding the Director and other management personnel in conduct-
ing day-to-day business of the company; 

• Deciding the organizational structure and internal management rules of the com-
pany, the establishment of subsidiary companies, branches, or representative 
offices, and the capital contribution or purchase of shares in other enterprises;  

• The preparation of agenda and documents for the General Meeting of Sharehold-
ers; the convening of the General Meeting of Shareholders or obtainment of 
written opinions in order for the General Meeting of Shareholders to pass resolu-
tions;  

• Submission of annual financial reports to the General Meeting of Shareholders;  

                                                 
27 Article 104 of the Law on Enterprises 

 
28 Article 109 of the Law on Enterprises 
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• Recommendation of the dividend rates to be paid, the deadline and procedures for 
payment of dividends or resolution of losses incurred in the business operation;  

• Recommendation for reorganization or dissolution of the company, or request for 
bankruptcy; 

 
More rights and responsibilities may be granted for the Board of Management in the com-
pany’s charter. 
 
The Board of Management can meet regularly or on an extraordinary basis at any time but 
no fewer than once per quarter. Moreover, the Chairperson of the Board of Management 
must convene a board meeting whenever there is a request from the Inspection Commit-
tee, the Director or at least five other management personnel, or at least two members of 
the Board of Management. A meeting may only be conducted with the attendance of at 
least three quarters of the board, either in person or through written confirmation. A reso-
lution of the board may be passed by a majority or, if a hung result occurs, in favor of the 
vote of the Chairperson29. 
 
c) The Chairperson of the Board of Management 
 
The Chairperson of the Board of Management is elected by the Board of Management or 
by the General Meeting of Shareholders. If the company’s charter so stipulates, the 
Chairperson is the company’s legal representative. Generally, the Chairperson is respon-
sible for preparing and organizing meeting sessions of the Board of Management and 
monitoring the adoption of the board’s resolutions. We note that it is not rare in Vietnam-
ese that the Chairperson of the Board of Management also plays the role of the Director of 
the JSC. 
 
d) The Director 
 
The Director is an important position in a JSC since the person being Director is charged 
with power to manage day-to-day business of the JSC including but not limited to the ap-
pointment and deployment of staff, the development of policies and procedures, and the 
management of its financial situation. 
 
The Director is appointed by the Board of Management, chosen among its members, or 
hired from outside the JSC. Each term of the Director shall not exceed five years, but one 
can be reappointed for an unlimited number of terms. It should also be noted that after 
being chosen as Director of a JSC, one cannot simultaneously be director of another 
company. Moreover, except in case the company’s charter specifically designates the 
Chairperson of the Board of Management to be legal representative, the Director will as-
sume this position30. 
 
By law, the Director has the following rights and responsibilities31: 
 
• Making decisions on all issues relating to the day-to-day business operation of the 

company not requiring resolutions of the Board of Management; 
• Organizing the implementation of resolutions of the Board of Management; 
• Organizing the implementation of business and investment plans of the company; 
• Making recommendations with respect to the organizational structure and internal 

management rules of the company; 

                                                 
29 Article 112 of the Law on Enterprises 
30 Article 116 of the Law on Enterprises 

 
31 Article 116.3 of the Law on Enterprises 
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• The appointment, removal, or dismissal of management personnel in the com-
pany, except for those under the scope of authority of the Board of Management; 

• Making decisions on salary and allowances for employees of the company, includ-
ing managers who is under appointment authority of the Director; 

• Recruitment of employees; 
• Making recommendations on methods of paying dividend or dealing with losses in 

business; 
 
More rights and responsibilities may be granted for the Director in the company’s charter. 
 
II.1.3. Joint-venture Company 
 
Joint-venture Company is established in the form of a limited liability company with two or 
more members, a shareholding company or a partnership. Therefore, management of 
JVC will be performed corresponding to each type of JVC as stated above. 
 
II.2. BCC 
 
Under the Law on Investment, Business Co-operation Contract (“BCC”) means the in-
vestment form signed between investors in order to co-operate in business and to share 
profits or products without creating a legal entity. Accordingly, the investors shall carry out 
the business operation by themselves without creating a new legal entity. The investors 
shall have rights and obligations according to the BCC.   
 
II.3. Rep. Office or Branch 
 
Under the Enterprises Law, a representative office shall be a dependent unit of the enter-
prise, having the task of acting as the authorized representative in the interests of the 
enterprise and protecting such interests. 
 
A branch shall be a dependent unit of the enterprise, having the task of performing all or a 
number of the functions of the enterprise, including the function of an authorized represen-
tative.  The lines of business of the branch must conform with the lines of business of the 
enterprise. 
 
Organizational and management structure of Rep. Office or Branch includes the head of a 
representative office or branch (Chief of Rep. Office, Branch director) and staffs. The head 
of a representative office or branch shall perform his or her duties as authorized by the 
legal entity within the authorized scope and for the authorized duration. 

 
III. LABOUR ISSUES  

 
III.1. Labor Contracts 
 
Based on the terms of the contract, the Labor Code introduced three types of labor con-
tracts: 
 
• indefinite term labor contract; 
• definite term labor contract (from 12 to 36 months); and 
• less-than-12-months term labor contract (hereinafter referred to as “seasonal con-

tract”). 
 
The labor contract must be made in writing. However, the commitment can be made orally 
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if the job has a temporary character and its term does not exceed three months or it is the 
job of housework. When a verbal commitment is used, the two parties must comply with 
the prescriptions of the labor legislation. 
 
A labor contract contains the following details: work descriptions, working hours and rest 
time, holidays, wage, workplace, term of contract, health and safety provisions, and social 
insurance. 
 
The contents of a labor contract must be in compliance with the laws of Vietnam and the 
collective labor agreement of the relevant company if there is one. 
 
III.2. Internal Working Rules 
 
The standard form employment contract of the Ministry of Labor, Invalids and Social Af-
fairs (“MOLISA”) does not contain provisions designed to protect the interests of 
employers. Hence, a company may create a system of internal rules to regulate the corpo-
rate activities by way of: 
 
a. specifying additional terms and conditions to the labor contract, including major obliga-
tions such as non-disclosure of business information and trade secrets; non-competition 
(working for or advising the employer's competitors); and a code of conduct (receipt of 
gifts, financial incentives, and so on); 
b. issuing a set of working rules ("Working Rules") to set out the obligations and require-
ments applicable to all employees. 
 
Signing of a labor contract together with the employer's Working Rules will maximize the 
protection for employers and provides them with remedies under the law. In the absence 
of these documents, it may be difficult for an employer to dismiss the employee who 
breaches the labor regulations. 
 
Under the law, a company is required to issue Working Rules if it has 10 or more employ-
ees. The company's employees must be publicly notified of the Working Rules. The 
Working Rules are expected to form the basis on which the company disciplines employ-
ees. Grounds for termination prescribed by the Labor Code are rather restrictive, but 
include "conduct seriously detrimental to the assets or well being of the enterprise." A set 
of written and posted Working Rules serves as a good benchmark for such "detrimental 
conduct". The Working Rules should contain provisions relating to the following: 
 
• hours of work and rest; 
• organizational hierarchy within the company; 
• occupational safety and hygiene; 
• the protection of the property and technological and business secrets of the com-

pany; and 
• acts and conduct in respect of labor discipline, disciplinary measures and meas-

ures concerning material liability. 
 
Within 6 months of the date of operation, a company is required to register its Working 
Rules (which are only effective from the date of such registration) with the Department of 
Labor, Invalids and Social Affairs (“DOLISA”). In the absence of registered Working Rules, 
a company would find it very difficult to dismiss employees. 
 
III.3. Wages, Overtime Payments, and Statutory Minimums 
 
III.3.1. Minimum wage 
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The Government decides and publishes a minimum wage which varies, depending on 
geographical regions and types of work. In particular, foreign invested companies must 
not pay salaries to their employees lower than the statutory minimum wage levels appli-
cable to untrained laborers. 
 
The following minimum area wage rates apply from 1 October 2011 until the end of 31 
December 2012: 
 
• Two million (2,000,000) VND per month (about 95 USD), applicable to enterprises 

operating in Area I. 
 
• One million, seven hundred and eighty thousand (1,780,000) VND per month, 

(about 85 USD) applicable to enterprises operating in Area II. 
 
• One million, five hundred and fifty thousand (1,550,000) VND per month( about 74 

USD), applicable to enterprises operating in Area III. 
 
• One million, four hundred thousand (1,400,000) VND per month (about 66 USD), 

applicable to enterprises operating in Area IV. 
 
List of Areas I, II, III and IV is detailed in Decree 70/2011/ND-CP 
 
The lowest wage level paid to laborers who have received vocational training (including 
laborers trained by enterprises themselves) must be at least 7% higher than the region-
based minimum wage. 
 
Enterprises are encouraged to apply a minimum wage level higher than the region-based 
minimum wage. 
 
III.3.2. Overtime payments 
 
Overtime on a normal working day (six days of the week and non-public holidays) must be 
at least one and half times the normal hourly rate. On nonworking days (1 day a week) 
overtime pay is at least twice the normal hourly pay, while overtime on public holidays and 
paid annual leave is three times the normal pay rate. Overtime may not exceed 4 hours a 
day or 16 hours a week, up to 200 hours in a year or 300 hours a year in special circum-
stances, for which the approval of the provincial People's Committee may be required. 
 
III.3.3. Working time and leave 
 
A normal working week is 48 hours, comprising six 8-hour working days, but this may be 
extended by mutual agreement. Employees working in dangerous, noxious, or especially 
toxic jobs (as defined by MOLISA) will have their work day shortened to 6 or 7 hours. 
 
An employee working for at least 12 months is entitled to annual leave of 12 days in addi-
tion to public holidays. Especially hazardous and toxic jobs are entitled to either 14 or 16 
days annual leave as determined by the Government. Employees will be compensated for 
their untaken leave prior to departure from work. 
 
An employee is entitled to paid leave for the following personal reasons: marriage (3 days' 
leave); marriage of son or daughter (1 day's leave); and death of parents, spouse's par-
ents, spouse, son or daughter (3 days' leave). 
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Female employees are entitled to maternity leave of at least 4 months, with an allowance 
equal to 100% of the salary to be paid by the Social Insurance Fund. 
 
III.4. Work Permits 
 
Expatriates working in Vietnam for 3 months or more must obtain a work permit. A work 
permit’s term should correspond with the length of the labor contract, which is capped at 
36 months but allows extensions at an employer's request. 
 
Before signing a labor contract with an expatriate, a foreign-invested company must apply 
to MOLISA or its authorized agency to obtain a work permit for that expatriate. MOLISA or 
its authorized agency is obliged to give its decision within 15 days of its receipt of such 
application. Clear reasons must be provided if the application is refused. In addition, a 
work permit can be withdrawn in certain circumstances, including for a breach of the laws 
of Vietnam by the expatriate. 
 
Seven groups of foreign employees are exempt from necessary work permits: (i) foreign 
employees entering Vietnam to work for less than 3 months; (ii) shareholders of a liability 
limited company (“LLC”) with two members and more; (iii) owners of sole-member LLCs; 
(iv) members of Board of Management of a joint-stock company; (v) foreigners entering 
Vietnam to offer (and not sell) services; (vi) foreigners entering Vietnam less than 03 
months to resolve emergency situations for which no Vietnamese or foreigners in Vietnam 
is qualified; (vii) foreign lawyers certified to practice in Vietnam. 
 
III.5. Trade Unions 
 
Within 6 months of the commencement of a company's operations, a provincial federation 
of trade union must set up a provisional trade union organization at the company, repre-
senting and protecting the rights and interests of employees and the workforce. 
 
An employer must recognize a trade union's status once it is validly organized. There are 
strict rules protecting the trade union and its members from any coercion or discrimination 
from employers regarding activity within the trade union. The employer is responsible for 
ensuring an environment conducive to the activities of the trade union. 
 
III.6. Labor Disputes 
 
An individual employee or an entire class of employees may initiate court proceedings in 
relation to a labor dispute. Where an action is commenced by a class of employees, it is 
called a “collective action”. There is a one year statute of limitation for "collective actions". 
Collective actions are treated as disputes between an employer and the class’ representa-
tive. The statute of limitation for individual actions depends on the dispute. For disputes 
over unilateral termination, dismissal, compensation for termination and payment of social 
insurance the statute of limitation is 1 year. For disputes in labor export operations the 
statute of limitation is 3 years. For all other disputes, the statute of limitation is 6 months. 
 
If an individual labor dispute arises, it must first be referred to, and settled by, the labor 
reconciliation council at the relevant enterprise (the “Enterprise Reconciliation Council”) or 
the Labor Conciliator. If this fails, either party may refer the dispute to the relevant court 
for hearing. Individual labor disputes cannot give a rise to a labor strike under the law. 
 
Collective labor disputes are classified into collective labor disputes over rights (“Disputes 
over Rights”) and collective labor disputes over interests (“Disputes over Interests”). 
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Disputes over Rights are defined as those arising out of the implementation of labor laws 
and regulations, the collective labor agreement, registered internal working rules or other 
lawful rules and agreements in an enterprise. Disputes over Rights will first be referred to 
the Enterprise Reconciliation Council (or the Labor Conciliator). If reconciliation fails, the 
dispute is referred to the Chairman of the district People’s Committee for settlement. If this 
second step fails, the dispute can finally be brought to the People’s Court or give rise to a 
labor strike, subject to the decision of the collective laborers. 
 
By contrast, Disputes over Interests are defined as those arising out of new labor condi-
tions and benefits other than the objects of Disputes over Rights. Disputes over Interests 
will first be referred to the Enterprise Reconciliation Council (or the Labor Conciliator). If 
reconciliation fails, the dispute is referred to the provincial Labor Arbitration Council for 
settlement. Failure in settlement by the Labor Arbitration Council can give a rise to a labor 
strike by the collective laborers. 
 
III.7. Labor Strikes 
 
A lawful labor strike must be conducted by the (provisional) Trade Union in the enterprise 
(or the representative appointed by the collective laborers in the absence of the Trade Un-
ion). 
 
A labor strike will lawfully be carried out if (i) in an enterprise of less than 300 employees, 
at least 50% of the total employees agree to the strike; or (ii) in an enterprise of 300 em-
ployees or more, at least 75% of the compulsorily consulted persons agree (including the 
Trade Union’s members, heads and deputy heads of the Trade Union’s divisions and/or 
production teams). 
Before and during the labor strike, the employer is entitled to commence legal action be-
fore the People’s Court for settlement of the Dispute over Rights or judgment on the 
lawfulness of the strike. The right to take legal action is vested in both the employer and 
relevant employees even for 3 months after the strike terminates. 
 
IV. LAND ISSUES 
 
The Land Law allows domestic companies to purchase the land use rights (“LUR”) from 
others but foreign investors are not allowed to do so. Foreign investors in Vietnam how-
ever could obtain the LUR by way of either (i) capital contribution in the form of the LUR 
value by the local partner to a JVC, or (ii) land lease directly from certain permitted les-
sors, including the State. 
 
IV.1. Land Contribution by a local party to a Joint Venture (“JVC”) 
 
It is a matter of practice that JVCs in Vietnam have been developed in which local part-
ners contribute their portion of capital in the form of the LUR value (in this case, the land 
payment must not be sourced from the State budget). 
 
The reason behind this practice is that the relevant land, which is located in attractive in-
vestment areas, has been in use by local entities (usually state owned enterprises). 
Foreign investors cannot obtain that land without jointly investing with the existing local 
user. 
 
Under the current Land Law, the Vietnamese party to a JVC is able to make capital con-
tributions in the form of the LUR only after it has received a land "allocation," rather than a 
land "lease," from the People's Committee of the relevant province or city and has paid in 
full the use fees for the "allocation" of the land. 
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There is, however, one exception under the Land Law where a Vietnamese party which 
"leases" land (as opposed to the "allocation") from the Government can make its contribu-
tion in the form of the LUR to a JVC. This exception requires the two following conditions 
to be satisfied: 
 
• the Vietnamese Party has leased the relevant land before the effective date of the new 
Land Law, i.e. 1 July 2004; and 
• the land rentals have been prepaid in full for the whole lease term or for the majority of 
the term and the remaining prepaid term is of at least 5 years. 
 
After the JVC is incorporated as a result of the issuance of the Investment License by the 
Licensing Authority, the LURC will be issued to and in the name of the JVC. 
 
Regarding the valuation of the LUR for the capital contribution into a JVC, it appears that 
the current regime allows the Vietnamese party to negotiate with the foreign party on the 
value of the contributed LUR based on the prevailing market value. It is noted further that 
in case where the JVC is involved in real estate business, there must be a deed issued by 
a licensed organization operating in Vietnam certifying results of the price appraisal of the 
LUR used for capital contribution. 
 
The land use fee tariff issued by the relevant provincial People's Committee will be re-
ferred to when the Vietnamese party pays the usage fees to the State budget. 
 
IV.2. Land Lease 
 
In case the foreign investor prefers not to obtain the LUR in the form of capital contribu-
tions from the local partner to a JVC, or in case a foreign investor wants to set up a 100% 
foreign owned enterprise, such investor may consider leasing the land directly from the 
Government or other entity. 
 
IV.2.1. Lessors permitted to lease land to foreign invested companies 
 
Previously, foreign invested companies in Vietnam could only lease land from the Gov-
ernment or sublease land from an infrastructure developer. In addition to these 
conventional rules, Article 93.3 of the current Land Law has allowed foreign invested 
companies, which are set up by foreign investors in Vietnam to lease land from: 
 
• Vietnamese economic organizations, including State owned companies, private joint 
stock companies and limited liability companies; 
• Overseas Vietnamese; or 
• An existing foreign invested company which leases land from the Government and de-
velops infrastructure facilities on the land (industrial zone, export processing zone, 
economic zone, high technology zone, etc), provided that this existing foreign invested 
company has paid land rental for the whole land lease term. 
 
Although the Land Law allows foreign invested companies to lease land from private les-
sors (such as private joint stock or limited liability companies), Decree 181 does not have 
any provision stipulating the procedure for such lease. Except for lease in the area of IZs 
and EPZs, the interpretations of the regulatory provision are variable among the central 
government and provincial governments. 
 
IV.2.2. Lease term 
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The lease term must be consistent with the duration of the approved project provided that 
it must not exceed 50 years or, in some special circumstances, 70 years. The extension of 
the lease term may be allowed by the Government upon expiry if the lessee wants to con-
tinue to use the land. 
 
Foreign investors wishing to extend their lease term must obtain approval of its supple-
mented projects under Decree 181. Foreign land users must apply for an extension six 
months before expiration of their land use rights, and include in their applications 
amended business or production plans approved by relevant licensing bodies. The exten-
sion of the LUR is subject to the Government’s discretion. 
 
IV.2.3. Rights of foreign-invested companies to the land leased 
 
The LUR of foreign investors shall vary depending on the payment arrangement of land 
rentals. Where land is being leased from the Government, the Land Law contemplates 
two payment methods for land rental: 
 
(i) annual rental payment (the “Annual Payment”); and 
(ii) one-off payment of rentals for the entire lease term (the “One-off Payment”). 
 
Under a land lease for the Annual Payment, the rights of foreign invested companies are 
basically such as the foreign invested company could use the land only and is not allowed 
to transfer, sub-lease or mortgage the LUR. However, foreign invested companies adopt-
ing the One-off Payment regime are entitled to transferring land use rights and assets 
attached to the land (foreign investors with an Annual Payment plan may only transfer as-
sets attached to land); subleasing land and assets attached to the land; contributing land 
use rights and assets attached to the land as capital to joint ventures; mortgaging or guar-
anteeing land use rights and assets to credit institutions in Vietnam during the term. 
 
Another additional right of residential housing developers is to sell or lease houses to-
gether with the LUR over their project site to others when the foundation of the houses 
has been constructed thereon. Purchasers can be Vietnamese households, individuals or 
organizations. Furthermore, the project site can also be transferred to a corporate entity 
for the latter to continue the project (i.e., project assignment). 
 
IV.2.4. Land Prices 
 
The land price may be determined in three ways: 
 
• by the relevant People’s Committee; 
• via auction; or 
• by land users upon transfer/lease, sublease of land use rights or contribution of 

land use rights as capital. 
 
The State determines land prices based on actual value of land in normal circumstances, 
if there is a large discrepancy in their calculations compared to the market price the State 
must adjust the price. 
 
The provincial People's Committee is authorized to issue an official land tariff for various 
types of land every year. Such official land tariff must not be 20% higher than the maxi-
mum price or 20% lower than the minimum price in the land price framework provided by 
law. 
 
IV.3. Lease of Commercial Property 
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As an alternative to leasing a piece of land, service or software companies may consider 
leasing an office in a commercial building. 
 
The procedure for the lease of such an office is quite simple and is not subject to any ap-
proval by Vietnamese authorities. 
 
Another alternative is leasing an office or factory from another company located in an IZ or 
EPZ. 
 
IV.4. Mortgage over Land Use Rights 
 
While private ownership of land is not permitted, Vietnamese law expressly recognizes 
mortgages over land use rights in favor of credit institutions in Vietnam, including foreign 
bank branches in Vietnam. Unfortunately, Vietnamese laws do not have any reference to 
the creation of security interests over land or land use rights in favor of offshore entities 
and this is usually understood to mean that land use rights cannot be mortgaged in favor 
of offshore financial institutions. 
 
The laws of Vietnam are not entirely clear regarding whether an onshore security agent is 
able to take a mortgage over land use rights for and on behalf of offshore finance parties. 
In practice, this agency arrangement has been adopted with a specific approval from the 
Government for at least one recent financing transaction. 
 
To be eligible for giving a mortgage over land use rights, it should be noted again that a 
foreign invested lessee is required to pay land rental in advance for the whole period of 
the land lease. 
 
V. TAXES AND OTHER DUTIES   
 
V.1. Value Added Tax (“VAT”) 
 
V.1.1. Scope of application 
 
VAT applies to goods and services used for production, trading and consumption in Viet-
nam (including goods and services purchased from abroad). In each case the business 
must charge VAT on the value of goods or services supplied. 
 
In addition, VAT applies on the duty paid value of imported goods. The importer must pay 
VAT to Customs at the same time that they pay import duties. 
 
VAT payable is calculated as the output VAT charged to customers less the input tax suf-
fered on purchases of goods and services. For input tax to be creditable, the taxpayer 
must obtain a proper VAT invoice from the supplier. 
 
V.1.2. Exempt goods and services 
 
There are stipulated categories of VAT exemptions, including: 
 
• Certain agricultural products; 
• Imported leased drilling rigs, airplanes and ships of a type which cannot be pro-

duced in Vietnam; 
• Transfer of land use rights; 
• Financial derivatives and credit services; Certain insurance services (including life 
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and non-commercial insurance); 
• Medical services; 
• Teaching and training; 
• Printing and publishing of newspapers, magazines, and certain types of books; 
• Certain cultural, artistic, sport services/products; 
• Passenger transport by public buses; 
• Transfer of technology and software services, except exported software which is 

entitled to 0% rate; 
• Gold imported in pieces which have not been processed into jewellery; 
• Exported unprocessed mineral products such as crude oil, rock, sand, rare soil, 

rare stones, etc; 
• Imports of machinery, equipment and special means of transport which are directly 

for use in technology research and development activities and which cannot be 
made in Vietnam; 

• Equipment, machinery, spare parts, specialized means of transportation and nec-
essary materials used for prospecting, exploration and development of oil and gas 
fields (which cannot be produced in Vietnam); 

• Goods imported in the following cases: international non-refundable aid, including 
from Official Development Aid, foreign donations to government bodies and to in-
dividuals (subject to limitations). 

 
V.1.3. Rates of tax 
 
There are three rates as follows: 
 
• 0% This rate applies to exported goods including goods sold to enterprises without 

permanent establishments in Vietnam (including companies in non-tariff zones), 
goods processed for export, goods sold to duty free shops, exported services, 
construction and installation carried out abroad or for export processing enter-
prises, aviation, marine and international transportation services. 

 
• 5% This rate applies generally to areas of the economy concerned with the provi-

sion of essential goods and services. This includes: clean water; fertilizer 
production; teaching aids; books; foodstuffs; medicine and medical equipment; 
husbandry feed; various agricultural products and services, technical/scientific ser-
vices; rubber latex; sugar and its by-products. 

 
• 10% This “standard” rate applies to activities not specified as exempt or subject to 

0% or 5%. 
 
When a supply cannot be readily classified based on the tax tariff, VAT must be calculated 
based on the highest rate applicable for the particular range of goods which the business 
supplies. 
 
V.1.4. Exported services 
 
Services rendered to foreign companies, including companies in non-tariff areas, will be 
subject to 0% VAT if the following conditions are met: 
 
• The foreign company has no PE in Vietnam. (PE is not defined in the VAT regula-

tions and the definition under the domestic CIT regulations will apply in this 
respect); and 

• The foreign company is not a VAT registrant or payer in Vietnam. 
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Various supporting documents are required in order to apply 0% VAT to exported goods 
and services e.g. contracts, payment via bank transfer, customs declaration (for exported 
goods only). 
 
There are a number of services specified in the VAT regulations which will not qualify for 
0% VAT, in particular various services provided to non-tariff areas, including leasing of 
houses; transport services for employees to and from their work place; and catering ser-
vices (except for meals provided for employees in the non-tariff areas and catering 
services operated in the non-tariff areas). 
 
V.1.5. Calculation of output tax 
 
The output tax to be charged is calculated by multiplying the taxable price (net of tax) by 
the applicable VAT rate. With respect to imported goods, 
VAT is calculated on the import dutiable price plus import duty plus special sales tax (if 
applicable). For goods sold on an installment basis (except for real estate), VAT is calcu-
lated on the total price without interest, rather than the installments actually received. 
 
V.1.6. Administration 
 
All organizations and individuals producing or trading in taxable goods and services in 
Vietnam must register for VAT. In certain cases, branches of an enterprise must register 
separately and declare VAT on their own activities. 
 
Taxpayers must file VAT returns monthly, by the 20th day of the following month. Taxpay-
ers paying tax under the deduction method are not required to lodge an annual VAT 
finalization or reconciliation. 
 
V.1.7. Refunds 
 
Where the taxpayer’s input VAT for the period exceeds its output VAT, it will have to carry 
the excess forward for three months. It can then claim a refund from the tax authorities. In 
certain cases (e.g. exporters where excess input VAT credits exceed VND 200 million), a 
refund may be granted on a monthly basis. Newly established entities in a construction 
period and having no output VAT may claim VAT refunds on a yearly basis or more fre-
quently depending on the amount of input AT incurred. 
 
Newly established entities and certain investment projects which are in pre-operation 
stage may be entitled to refunds for VAT paid on imported fixed assets based on shorter 
timelines than normal, subject to conditions. 
 
V.1.8. Tax invoices 
 
Entities in Vietnam can use pre-printed invoices, self-printed invoices or electronic in-
voices. The tax invoice template must contain stipulated items and be registered with the 
local tax authorities. 
 
V.2. Corporate Income Tax (“CIT”) 
 
V.2.1. Rates of tax 
 
Taxpayers are subject to the tax rates imposed under the CIT Law. The standard CIT rate 
is 25%. 
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V.2.2. Tax incentives 
 
Tax incentives are granted based on regulated encouraged sectors and difficult socio-
economic locations. The sectors which are encouraged by the Vietnamese Government 
include education, health care, sport/ culture, high technology, environmental protection, 
scientific research, infrastructural development and computer software manufacture. 
 
The two preferential rates of 10% and 20% are available for 15 years and 10 years re-
spectively, starting from the commencement of operating activities. When the preferential 
rate expires, the CIT rate reverts to the standard rate. 
 
Taxpayers may be eligible for tax holidays and reductions. The holidays take the form of a 
complete exemption from CIT for a certain period beginning immediately after the enter-
prise first makes profits, followed by a period where tax is charged at 50% of the 
applicable rate. However, where the enterprise has not derived profits within 3 years of 
the commencement of operations, the tax holiday/tax reduction will start from the fourth 
year of operation. Criteria for eligibility to these holidays and reductions are set out in the 
CIT regulations. 
 
Additional tax reductions may be available for engaging in manufacturing, construction, 
and transportation activities which employ many female staff, and employing ethnic mi-
norities. Tax incentives do not apply to other income, which is broadly defined. 
 
V.2.3. Calculation of taxable profits 
 
Taxable profit is the difference between total revenue, whether domestic or foreign 
sourced, and deductible expenses, plus other assessable income. 
 
Taxpayers are required to prepare an annual CIT return which includes a section for mak-
ing adjustments between accounting profits and taxable profits. 
 
V.2.4. Losses 
 
Taxpayers may carry forward tax losses fully and consecutively for a maximum of five 
years. 
 
Losses of non-incentivised activities can be offset against profits from incentivised activi-
ties, and vice versa. 
 
Carry-back of losses is not permitted. There is no provision for any form of consolidated 
filing or group loss relief. 
 
V.2.5. Administration 
 
Provisional quarterly CIT returns must be filed and taxes paid by the 30th day of the first 
month of the subsequent quarter. 
 
Final CIT returns are filed annually. The annual CIT return must be filed and submitted not 
later than 90 days from the fiscal year end. The outstanding tax payable must be paid at 
the same time the annual CIT return is submitted. 
 
Where a taxpayer has dependent branches in different provinces, a single CIT return is 
required. However, manufacturing enterprises are required to allocate tax payments to the 
various provincial tax authorities in the locations where they have manufacturing 
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branches. The basis for allocation is the proportion of expenditure spent by each branch 
over the total expenditure of the company. 
 
The standard tax year is the calendar year. However, different tax and accounting year-
ends can be used if approval is obtained from the Ministry of Finance. 
 
V.2.6. Profit remittance 
 
Foreign investors shall be permitted to remit their profits annually at the end of the finan-
cial year or upon termination of the investment in Vietnam. 
 
Foreign investors are not permitted to remit profits if the invested company has accumu-
lated losses. 
 
The foreign investor or the invested company are required to notify the tax authorities of 
the plan to remit profits at least 7 working days prior to the scheduled remittance. 
 
V.3. Foreign Contractor Withholding Tax (“FCWT”) 
 
FCWT applies to payments of interest, royalties, license fees, foreign contractors’ fees, 
cross border leases, insurance/ reinsurance, airline and express delivery charges. 
 
V.3.1. Dividends 
 
No withholding or remittance tax is imposed on profits paid to foreign corporate share-
holders. 
 
V.3.2. Interest 
 
An interest withholding tax of 10% applies to interest paid on loans from foreign entities. 
Pre 1999 loans may be exempt. Offshore loans provided by certain Government or semi-
Government institutions may obtain an exemption from interest withholding tax where a 
relevant Double taxation agreement or Inter-Governmental Agreement applies. 
 
Interest earned from bonds (except for tax exempt bonds) and certificates of deposit are 
subject to 10% withholding tax. The sale of bonds and certificates of deposits are subject 
to deemed tax of 0.1% of the gross sales proceeds. 
 
V.3.3. Royalties, license fees, etc 
 
A 10% royalty withholding tax applies in the case of payments made to a foreign party for 
transfers of technology. Transfers of technology are defined broadly. 
 
V.3.4. Freight & transportation services 
 
The former freight tax was abolished effective 1 January 2009. Foreign entities performing 
transportation services are now subject to the FCWT. 
 
V.3.5. Double taxation agreements (“DTAs”) 
 
The above withholding taxes may be affected by relevant DTAs. For example, the 
deemed CIT on foreign contractors may be eliminated or reduced through a relevant DTA. 
 
Vietnam has more than 60 agreements signed, and numerous others at various stages of 
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implementation and negotiation. The agreements in force include those with Australia, 
France, Germany, Japan, Korea, Malaysia, the Netherlands, Singapore, Thailand, Hong 
Kong and the United Kingdom, etc.  
 
V.4. Capital Assignment Profits Tax 
 
Gains on transfers of interests (as opposed to shares) in a foreign invested or Vietnamese 
enterprise are subject to 25% CIT. The taxable gain is determined as the excess of the 
sale proceeds less cost (or the initial value of contributed charter capital for the first trans-
fer) less transfer expenses. 
 
Where the vendor is a foreign organization or foreign individual, the purchaser is required 
to withhold the tax due from the payment to the vendor, and account for this to the tax au-
thorities. The return and payment is required within 10 days from the date of the approval 
of the assignment. 
 
Transfers of securities (bonds, shares of public joint stock companies, etc.) are subject to 
CIT on a deemed basis at 0.1% of the total value of the disposal proceeds. 
 
V.5. Special Sales Tax (“SST”) 
 
SST is a form of excise tax that applies to the production or import of certain goods and 
the provision of certain services. Goods and services that are subject to SST are also sub-
ject to VAT. 
 
The Law on SST classifies objects subject to SST into two groups: 
1. Commodities - cigarettes, liquor, beer, automobiles having less than 24 seats, motorcy-
cle, airplane, boat, petrol, air-conditioners up to 90,000 BTU, playing cards, votive papers; 
and 
2. Service activities - discotheque, massage, karaoke, casino, gambling, golf clubs, enter-
tainment with betting and lotteries. 
 
The tax rates are from 10% to 65%. 
 
V.6. Natural Resources Tax 
 
Natural resources tax is payable by industries exploiting Vietnam’s natural resources such 
as petroleum, minerals, forest products, seafood and natural water. 
 
The tax rates vary depending on the natural resource being exploited and are applied to 
the production output at a specified taxable value per unit. Various methods are available 
for the calculation of the taxable value of the resources, including cases where the com-
mercial value of the resources cannot be determined. 
 
V.7. Environment Protection Tax 
 
The Law on environment protection tax shall take effect from the 1st of January, 2012. 
 
The environment protection tax is an indirect tax which is applicable upon the production 
and importation of certain goods including petroleum products. The tax is calculated as an 
absolute amount on the quantity of the goods. 
 
V.8. Import And Export Duties 
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V.8.1. Rates 
 
Import and export duty rates are subject to frequent changes and it is always prudent to 
check the latest position. 
 
Import duty rates are classified into 3 categories: ordinary rates, preferential rates and 
special preferential rates. Preferential rates are applicable to imported goods from coun-
tries that have Most Favored Nation (MFN, also known as Normal Trade Relations) status 
with Vietnam. The MFN rates are in accordance with Vietnam’s WTO commitments and 
are applicable to goods imported from other member countries of the WTO. 
 
Special preferential rates are applicable to imported goods from countries that have a 
special preferential trade agreement with Vietnam. Vietnam has special preferential trade 
agreements with the ASEAN member states, Japan and China. 
 
To be eligible for preferential rates or special preferential rates, the imported goods must 
be accompanied by an appropriate Certificate of Origin (“C/O”). Without such a C/O, or 
when goods are sourced from non-preferential treatment countries, the ordinary rate (be-
ing the MFN rate with a 50% surcharge) is imposed. 
 
V.8.2. Calculations 
 
In principle Vietnam follows the WTO Valuation Agreement with certain variations. The 
dutiable value of imported goods is typically based on the transaction value (i.e. the price 
paid or payable for the imported goods, and where appropriate, adjusted for certain duti-
able or non-dutiable elements). Where the transaction value is not applied, alternative 
methodologies for the calculation of the customs value will be used. 
 
Special Sales Tax applies to some products in addition to import duties. VAT will also be 
applied on all imported goods and services (unless exempt under the VAT regulations). 
 
V.8.3. Exemptions 
 
Import duty exemptions are provided for projects which are listed as encouraged sectors 
and goods imported in certain circumstances. 
 
There are 20 categories of import duty exemption, including: 
 
• Machinery & equipment, specialized means of transportation and construction ma-

terials (which cannot be produced in Vietnam) comprising the fixed assets of 
certain projects. 

• Raw materials, spare parts, accessories, other supplies, samples, machinery and 
equipment imported for the processing of goods for export and finished products 
imported for use in the processed goods. 

 
(Currently, export enterprises do not pay import duties on raw materials where the prod-
ucts are destined for export. However, where the enterprise does not, or is not expected 
to, export the finished product within 275 days the local Customs Department will charge 
temporary import duty on the raw materials. Penalties for late payment can apply. Where 
the enterprise actually exports the finished product, a refund will be provided in proportion 
to the raw materials contained in the exports.) 
 
• Machinery, equipment, specialized means of transportation, materials (which can-

not be produced in Vietnam), health and office equipment imported to use for oil 
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and gas activities. 
• Exemptions are also available, inter alia, for Build-Operate-Transfer enterprises, 

including their sub-contractors and for direct production of software. 
• Goods imported by courier with a value of up to VND1 million. 
 
V.8.4. Export duties 
 
Export duties are charged only on a few items, basically natural resources such as sand, 
chalk, marble, granite, ore, crude oil, forest products, and scrap metal etc. Rates range 
from 0% to 33%. The price for the computation of export duties is Free on Board 
/Delivered at frontier price, i.e. selling price of goods at the port of departure as stated in 
the contract, excluding freight and insurance costs. 
 
V.9. Personal Income Tax (“PIT”) 
 
V.9.1. Tax residency 
 
Residents are those individuals residing in Vietnam for 183 days or more in a calendar 
year, or in 12 consecutive months from the first date of arrival; or those having a perma-
nent residence in Vietnam (including a registered residence which is recorded on the 
permanent/ temporary residence card in case of foreigners). Where an individual stays in 
Vietnam for more than 90 days but less than 183 days in a tax year, the individual will be 
treated as a tax non-resident if he/she can prove that they are tax resident of another 
country. 
 
Tax residents are subject to Vietnamese PIT on their worldwide taxable income, wherever 
it is paid or received. Employment income is taxed on a graduated tax rates basis. Non-
employment income is taxed at a variety of different rates. 
 
Individuals not meeting the conditions for being tax residents are considered tax non-
residents in Vietnam. Non-residents are subject to PIT at a flat tax rate of 20% on the in-
come received as a result of working in Vietnam in the tax year, and at various other rates 
on their non-employment income. However, this will need to be considered in light of the 
provisions of any DTA that might apply. 
 
V.9.2. Tax deductions 
 
Tax deductions include: 
 
• Contributions to mandatory social, health and unemployment insurance schemes; 
• Contributions to certain approved charities; 
• Tax allowances: 
• Personal allowance: VND 48 million/year, 
• Dependent allowance: VND 1.6 million/month. The dependent allowance is not 

automatically granted, and the taxpayer needs to register qualifying dependants 
and provide supporting documents to the tax authority. 

 
V.9.3. Administration 
 
a) Tax codes 
 
Individuals who have taxable income are required to obtain a tax code. Those who have 
taxable employment income must submit the tax registration file to their employer who will 
subsequently submit this to the local tax office. Those who have other items of taxable 
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income are required to submit their tax registration file to the district tax office of the local-
ity where they reside. 
 
b) Tax declarations and payment 
 
For employment income, tax has to be declared and paid provisionally on a monthly basis 
by the 20th day of the following month. The amounts paid are reconciled to the total tax 
liability at year-end. Expatriate employees are also required to carry out a PIT finalization 
on termination of their Vietnamese assignments before exiting Vietnam. Tax refunds due 
to excess tax payments are only available to those who have a tax code. 
 
For non employment income, the individual is required to declare and pay PIT in relation 
to each type of taxable non employment income. The PIT regulations require income to be 
declared and tax to be paid on a regular basis, often each time income is received. 
 
V.10. Social, Health And Unemployment Insurance 
 
Social insurance (“SI”) and unemployment Insurance (“UI”) contributions are applicable to 
Vietnamese individuals only. 
 
Health insurance (“HI”) contributions are required for Vietnamese and foreign individuals 
that are employed under Vietnam labor contracts. 
 
V.11. Other Taxes 
 
Numerous other fees and taxes can apply in Vietnam, including, business license tax and 
stamp duty/registration fees. 

 
VI. FOREIGN EXCHANGE REGULATIONS  
 
The control of foreign exchange in Vietnam has been much liberalized for recent years. 
For the time being, foreign exchange control is regulated by Ordinance on Foreign Ex-
change Control adopted on December 13, 2005 by the Standing Committee of the 
National Assembly (Foreign Exchange Ordinance) and Decree 160/2006/ND-CP issued 
on December 28, 2006 by the Government of Vietnam, providing regulations for imple-
mentation of Ordinance on Foreign Exchange Control.  
 
Like other developing countries, Vietnam’s policy vis-à-vis foreign exchange is generally 
to attract the inflows of foreign currency, to limit the outflows of foreign currency, to im-
prove the international payment balance, to regulate domestic transactions in foreign 
currency, and to channel the foreign channel the foreign currency flows inside Authorized 
Credit Institutions (ACIs). However, together with the process of international economic 
integration, Vietnam has made its regulations in this domain in line with international prac-
tices, especially the relevant rules of International Monetary Fund (IMF), and of World 
Trade Organization (WTO). 
 
Under the current law, the notion of resident mainly refers to Vietnamese organizations, 
Credit institutions established and carrying on business in Vietnam, Vietnamese economic 
institutions (including FIEs), foreign investors, foreign branches and foreigners residing in 
Vietnam for more than 12 months (except for foreigners coming to Vietnam for study, 
medical treatment, tourism, or to work for diplomatic representative offices, consulates or 
representative offices of foreign organizations in Vietnam); while the notion of non resident 
is generally aimed at Vietnamese or foreign organizations doing business abroad, repre-
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sentative offices of foreign organizations, and foreigners residing in Vietnam for less than 
12 months. 
For the purpose of this brochure, the following will mainly deal with the regulations that 
apply to FIEs and foreign investors with regards to current transactions (I), capital transac-
tions (II) and opening a foreign currency account in Vietnam (III). 
 
VI.1. Current transactions 
 
According to the above Ordinance on Foreign Exchange Control, Current transaction 
means a transaction between a resident and non-resident not for the purpose of transfer-
ring capital. It could be: payment and remittance of money relating to import and export of 
goods and services; short term commercial credit loans and bank loans; income gener-
ated from direct and indirect investments; money transfers when a decrease of direct 
investment capital is permitted; payments of interest on and installment repayments of 
principal of foreign loans; one-way payments for consumption purposes.  
 
In principle, in territory of Vietnam, all transactions being payments and remittance of 
money relating to current transactions of residents and non-residents shall be conducted 
freely. Residents and non-residents shall be permitted to purchase, remit and carry for-
eign currency overseas to service payment needs and to remit money in the case of 
current transactions. However, residents and non-residents shall be responsible to pre-
sent source documents in accordance with regulations of credit institutions when the 
former purchase, remit or carry foreign currency overseas in service of current transac-
tions. 
 
It should be mentioned that residents and non-residents shall not be required to present 
source documents certifying discharge of tax obligations to the State of Vietnam when 
they purchase, remit or carry foreign currency overseas servicing current transactions. 
 
Relating to export of goods or services from which foreign currency revenue derives, resi-
dents must remit such foreign currency amounts into a foreign currency account opened 
at an authorized credit institution in Vietnam consistent with the payment term in the con-
tract or payment source document. If residents need to retain a part or the entire of such 
revenue overseas, it must obtain approval from the State Bank of Vietnam and must remit 
such amount into an account permitted to be opened at an offshore bank. The residual 
amount of the foreign currency must be remitted to Vietnam. 
 
VI.2. Capital transactions 
 
Under the Foreign Exchange Ordinance, capital transaction means a transaction for the 
purpose of transferring capital between a resident and a non-resident in the following sec-
tors: 
 
• Direct investment; 
• Investment in valuable papers; 
• Borrowing a foreign loan and repayment of a foreign loan; 
• Providing and recovery of a foreign loan; 
• Other forms of investment in accordance with the law of Vietnam. 
 
In accordance with the law of Vietnam, the capital transactions are conducted via (i) for-
eign investment activities in Vietnam; (ii) offshore investment from Vietnam; (iii) borrowing 
and repayment of foreign loans; (iv) provision and recovery of foreign loans and (v) issu-
ance of securities in Vietnam and overseas. 
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VI.2.1. Capital transactions related to foreign investment in Vietnam 
 
VI.2.1.1. Direct Investment 
 
With regard to foreign direct investment activities, the Foreign Exchange Ordinance pro-
vides that the remittance of investment capital in foreign currency into Vietnam and the 
remittance of principal investment capital and profits and the payment of loan interest and 
other lawful revenue to overseas countries must be effected via foreign currency accounts 
opened at authorized credit institutions. In addition, the lawful revenue in Vietnamese 
dong shall be permitted to be converted into foreign currency for remittance abroad via 
authorized credit institutions. 
 
VI.2.1.2. Indirect Investment 
 
For the indirect investment activities, the law provides that investment capital in foreign 
currency must be converted into Vietnamese dong for implementation of the investment. 
Investment capital, profit and other lawful revenue in Vietnamese dong shall be permitted 
to be converted into foreign currency for remittance abroad via an authorized credit institu-
tion. 
 
VI.2.2. Offshore investment from Vietnam 
 
Under the law, residents who are entitled to conduct offshore investment shall be permit-
ted to use the following capital sources for their investment: 
 
• Foreign currency in foreign currency accounts opened at authorized credit institu-

tions. 
• Foreign currency purchased at authorized credit institutions. 
• Foreign currency obtained by borrowing loans. 
 
In relevant to remittance of investment capital abroad, the law provides that residents be-
ing credit institutions shall be permitted to remit investment capital abroad in accordance 
with regulations of the State Bank of Vietnam. Besides, any resident being an economic 
institution, an individual or another entity permitted to conduct offshore investment must 
open a foreign currency account at an authorized credit institution and register such ac-
count with the State Bank of Vietnam. Any remittance of foreign currency abroad for 
offshore investment must be effected via such account. 
 
On the other hand, capital, profit and other revenue from offshore investment must be re-
mitted back into Vietnam in accordance with the law on investment and other relevant 
laws; the transfer of capital, profit and other revenue from the investment back into Viet-
nam must be effected via a foreign currency account opened at an authorized credit 
institution also. 
 
VI.2.3. Borrowing and repayment of foreign loans 
 
By regulations, the Government and organizations authorized by the State and the Gov-
ernment shall conduct borrowing and repayment of foreign loans on the basis of the 
national strategy on foreign loans and the overall limit on foreign loans approved by the 
Prime Minister of the Government annually.  
 
Residents being economic institutions, credit institutions and individuals will be permitted 
to borrow and repay foreign loans on the principle of self-borrowing and self-repayment in 
accordance with law. Residents being economic institutions, credit institutions and indi-
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viduals must comply with the conditions on borrowing and repayment of foreign loans, 
shall register the loans, shall open and use accounts, shall withdraw capital and transfer 
money for loan repayment and shall report the use status of loans in accordance with 
regulations of the State Bank of Vietnam. The State Bank of Vietnam shall certify the reg-
istration of loans within the total loan limit approved by the Prime Minister of the 
Government annually. Residents shall be entitled to purchase foreign currency at author-
ized credit institutions on presentation of proper documents for repayment of principal, 
interest and fees relating to the foreign loan and shall be permitted to use guarantees and 
cross guarantees and other forms of loan security. 
 
VI.2.4. Provision and Recovery of Foreign Loans 
 
In accordance with the current law, the provision and recovery of foreign loans of the 
State will be decided by the Government, and of organizations authorized by the State 
and by the Government. 
 
While provision and recovery of foreign loans of residents being credit institutions and 
economic institutions are conducted in accordance with regulations of the State Bank of 
Vietnam. According to the law, economic institutions will be permitted to provide and re-
cover foreign loans upon satisfaction of the following conditions: 
 
• When so permitted by the Government; 
• When opening and using accounts, when remitting capital out and recovering capi-

tal, and when reporting on the status of provision and recovery of foreign loans in 
accordance with regulations of the State Bank of Vietnam; 

• When remitting revenue from loan principal, interest received and related fees into 
foreign currency accounts opened at authorized credit institutions. 

 
VI.2.5. Issuance of Securities in Vietnam and Overseas 
 
The law of Vietnam divides two cases: (i) issuance of securities outside of territory of Viet-
nam of issuing organizations being the residents; and (ii) issuance of securities outside of 
territory of Vietnam of issuing organizations being non-residents. 
 
For the former case, when licensed to issue securities outside the territory of Vietnam, 
residents being organizations must open an account at an authorized credit institution, 
and all transactions relating to the issuance of securities outside the territory of Vietnam 
must be effected via such account. 
 
For the second case, when licensed to issue securities within the territory of Vietnam, 
non-residents being organizations must open an account at an authorized credit institu-
tion, and all transactions relating to the issuance of securities within the territory of 
Vietnam must be effected via such account. 
 
VI.3. Opening a foreign currency account in Vietnam 
 
By regulation, both of residents and non-residents will be permitted to open and use for-
eign currency savings accounts at authorized credit institutions in order to implement the 
following revenue and disbursement transactions: 
 
• To collect foreign currency remitted from overseas; 
• To collect foreign currency from legal sources within Vietnam; 
• To collect foreign currency cash remitted from overseas in accordance with regula-

tions of the State Bank; 
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• To disburse for a sale to an authorized credit institution; 
• To disburse for a remittance or payment for a current transaction, capital transac-

tion or [other] transaction permitted to be paid in foreign currency in Vietnam; 
• To disburse for an exchange for another type of foreign currency or another for-

eign currency payment instrument; 
• To withdraw foreign currency in cash for individuals working for such organization 

upon their secondment abroad; 
• To transfer or withdraw foreign currency in cash in order to pay salary, bonuses 

and allowances for residents and non-residents being foreigners; 
• To disburse for a remittance abroad or for a transfer into a foreign currency sav-

ings account of another non-resident or to make payment to a resident of money 
for exported goods and services (applicable to non-residents being organizations). 

 
Residents and non-residents being individuals will be permitted to open and use foreign 
currency savings accounts at authorized credit institutions in order to implement the fol-
lowing revenue and disbursement transactions: 
 
• To collect foreign currency remitted by telegraphic transfer from overseas; 
• To collect foreign currency cash carried in accordance with regulations of the State 

Bank; 
• To collect foreign currency from other legal sources; 
• To disburse for a sale to an authorized credit institution; 
• To disburse for a remittance or payment for a current transaction, capital transac-

tion or [other] transaction permitted to be paid in foreign currency in Vietnam; 
• To disburse for an exchange for another type of foreign currency or another for-

eign currency payment instrument; 
• To disburse by way of a gift or payment of an inheritance in accordance with law; 
• To withdraw foreign currency in cash; 
• To disburse for a remittance abroad or for a transfer into a foreign currency sav-

ings account of another non-resident (applicable to non-residents being 
individuals); 

• To disburse for a transfer into a foreign currency savings account at an authorized 
credit institution (applicable to residents being individuals). 

 
Authorized credit institutions will be responsible for monitoring and controlling all activities 
of revenue and disbursement in foreign currency savings accounts in order to ensure 
payments and transfers are implemented for the correct purpose and in compliance with 
regulations on foreign exchange control of Vietnam. 
 
With respect of offshore foreign currency accounts of residents, Vietnam laws provides 
that residents being organizations and individuals will be permitted to open and use off-
shore foreign currency accounts in accordance with the following provisions: 
 
• Residents being authorized credit institutions shall be permitted to open and use 

offshore accounts in order to conduct foreign exchange activities overseas; 
• The State Bank of Vietnam shall consider the grant of a license to open an off-

shore foreign currency account to any resident being an economic institution with a 
branch or representative office abroad or which has a need to open an offshore 
foreign currency account in order to receive foreign loan capital or to perform un-
dertakings or contracts with foreign parties; 

• Residents being diplomatic offices; consulates; the people's armed forces; and 
representatives of political organizations, socio-political organizations, social or-
ganizations, socio-professional organizations, social funds and charitable funds of 

 

 

 Page 62 

 



Vietnam located overseas shall be permitted to open and use offshore foreign cur-
rency accounts; 

• Vietnamese citizens, for the duration they are overseas, shall be permitted to open 
and use offshore foreign currency accounts in accordance with the law of the for-
eign country. 

 
The State Bank of Vietnam will provide regulations on the conditions, application files and 
procedures for the grant and withdrawal of licenses to open offshore foreign currency ac-
counts applicable to the entities as stipulated above 
 
VI.4. Using of foreign currencies 
 
Under the Law, all monetary transactions (e.g. trading, lending, and transfer) carried out in 
Vietnam must use the Vietnamese currency (Vietnamese Dong). Transactions concerning 
foreign currency should be made through credit institutions and other financial institutions 
authorized by the State Bank of Vietnam. 
 
Exceptions are applicable to payments for consigned transactions; payments for goods or 
services supplied by organizations or institutions authorized to receive foreign currency 
payments such as payments for air tickets, shipping and air freight, insurance, interna-
tional communications, etc 
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DISCLAIMER 
 
This document is a guide offered by Leadco Legal Counsel to provide information con-
cerning the business and investment environment in Vietnam. The information and 
quotations in this update are generic in nature and are not intended as a substitute for 
professional legal advice. In no event shall Leadco be liable for any direct or indirect 
costs, or special, incidental, or consequential damages arising out of or in connection with 
the use of this update. 
 
For further information relating to updates mentioned in this document and all other legal 
matters, please do not hesitate to contact us. 

 

 

 Page 64 

 


	 
	 
	 
	 
	 
	 
	 


