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CHINA LEGAL UPDATE      Edition: August 2012 

Tax Treaty Beneficial Ownership Further Clarified by Chinese Tax 

Authority 

 

In October 2009, the State Administration of Taxation (“SAT”) of the 

People’s Republic of China (“PRC”) issued Guoshuihan [2009] No. 601 

(“Circular 601”), providing guidance on how to determine who is the 

beneficial owner (“BO”) of certain China sourced passive income under 

relevant bi-lateral tax treaties between China and foreign countries. 

However, issues and disputes have been arising in practice concerning the 

assessment of BO status during the implementation of Circulation 601. To 

address these concerns, the SAT recently released Public Notice [2012] No. 

30 (“Public Notice 30”) to further clarify the application of Circular 601 

and to provide administrative guidelines. Public Notice 30 took effect on 

June 29, 2012.  

 

Notice 601 lists certain factors that are generally regarded as reverse to the 

assessment of BO status. However, in practice, there are great uncertainties 

in the application of such adverse factors by Chinese tax authorities. Public 

Notice 30 stresses that all relevant factors shall be comprehensively 

considered and no negative or positive determination shall be made solely 

on the basis of a single adverse factor. For example, if the applicant has 

relatively small or few assets, scale or staffing and can barely match its 

income, in practice the applicant may lose its BO status due to such single 

adverse factor. However, according to Public Notice 30, applicant’s BO 

status will be determined based on the totality of all factors, instead of any 

single factor. In reviewing the factors, Public Notice 30 emphasizes the 

importance of reviewing relevant legal and financial documents including, 

inter alia, articles of association, financial statements, records of cash 

movements, board resolutions and etc. Although this may help treaty 

resident applicants claim their BO status, it will also add compliance 

burdens to such applicants during their operation and in preparation for the 

application of BO status.  
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Public Notice 30 explicitly states that a qualified listed company will be 

automatically regarded as a BO for any dividends received from its Chinese 

subsidiaries (the “Safe-harbor Rule”). The Safe-harbor rule also applies to 

the subsidiaries wholly owned by the listed company and who are tax 

residents of the same treaty jurisdiction. Given such stringent conditions, 

which will be difficult for many listed companies with a group structure to 

fulfill, it seems that the applicability of the Safe-harbor Rule will be quite 

limited. For instance, the safe-harbor rule will be applicable to a group 

structure where, for example, a listed company in Hong Kong (a treaty 

jurisdiction) wholly owns a Chinese subsidiary and the Hong Kong listed 

company will be automatically regarded as a BO. Nevertheless, in case the 

listed company is incorporated in UK (also a treaty jurisdiction) and it 

owns a Chinese subsidiary through a wholly owned Hong Kong holding 

company, the Hong Kong holding company will not be automatically given 

the BO status as it is not a tax resident of the same treaty jurisdiction as the 

UK listed company. 

 

It is also clarified under Public Notice 30 that, if a treaty resident receives 

China-sourced passive income through an agent or a designated person 

(collectively called “agent”), regardless of whether the agent is in a treaty 

jurisdiction or not, the identification of that treaty resident as a BO shall not 

be affected. As a prerequisite, the agent has to disclaim its BO status so that 

the principal can claim the BO status.  

 

It is obvious that Public Notice 30 is helpful in further clarifying certain 

technical and practical issues for the determination of BO status, as 

discussed above. Since BO is a complex concept, it is unrealistic to expect 

that Pubic Notice 30 will solve all the existing issues with regard to the 

implementation of Circular 601 in practice. It is hoped that those unsolved 

issues can be further clarified by the Chinese Tax authority so that Circular 

601 can be better implemented. As always, taxpayers are strongly advised 

to communicate with the local tax authorities in charge to understand the 

local interpretations and practices of Public Notice 30 for their specific 

cases.   

 

************************************************************ 

Please be noted that this newsletter is intended only for updating PRC laws 

and regulations, and does not constitutes any official legal opinion. The 

application and impact of laws can vary widely based on the specified facts 

involved.  

 

 

 


