
 
 

 

 
The right of courts to set conditions of easement at their own discretion is reaffirmed 
 

On 28 February 2012 Russian Supreme Arbitrazh Court published on its website the Resolution of 
the Presidium of the Supreme Arbitrazh Court No. 11248/11 on case No. A45-12892/2010 (“Resolution”). 
This Resolution was adopted on a particular case, however, it contains several legal positions, which 
interpret current law on easement, which was formulated by the Presidium of the Supreme Arbitrazh Court 
in the abstract, that is without reference to the circumstances of the case and was focused on the universal 
application by the courts. 

It seems that one of the most important points, which were stated in the Resolution, is confirmation 
of the courts’ right to determine the conditions of easement in the dispute resolution, which arises from the 
application of Article 274 of the Civil Code of the Russian Federation. 

In accordance with Article 274 of the Civil Code of the Russian Federation, easement is the right of 
limited use of the neighboring land plot, which may be granted by the owner of such land plot and the 
owner of the immovable property. Several requirements applicable to the easement are specified in Article 
23 of the Land Code of the Russian Federation. 

 
Establishment of easement conditions by the court 

 
According to paragraph 3 of Article 274 of the Civil Code, in case of the failure to reach an 

agreement on the establishment or on the terms of the easement, the dispute shall be resolved by the court 
upon the claim of person, demanding easement establishment. Therefore the Resolution clarifies, that the 
courts have the ability to independently determine the easement conditions.

The Civil Code does not provide for a list of the essential terms of the agreement on the 
establishment of easement, however some legal provisions point at a range of issues that must be settled by 
agreement on the establishment of easement:

- indication of the purpose for which the easement is established, e.g. - to ensure passage across 
the neighboring land plot both on foot and by a motor vehicle, to provide for the laying and operating of the 
electric power and communication lines, as well as of the pipelines, for the water supply and amelioration, 
and also for the other needs of the owner of the realty, which cannot be met without establishing the 
easement (Paragraph 1 Article 274 of the Civil Code, Paragraph 3 Article 23  of  the Forest Code); 

- condition of payment to the owner of the immovable property, which is burdened with the 
easement (Paragraph 5 Article 274 of the Civil Code, Paragraph 6 Article 23 of the Forest Code);

- period for which the easement is established (Paragraph 4 Article 23 of the Forest Code).
In addition, the existing case-law has elaborated additional conditions that the court determines in 

establishing the easement. In particular these include:
- identification of the easement subject (especially when the real estate object is burdened with the 

easement, not entirely, but only partially), with proper detailing and defining its boundaries (Decree of the 
Supreme Arbitrazh Court of the Russian Federation No. VAS-6083/11 dated 27 May 2011);

- persons who have the right of easement use (Resolution of the Federal Arbitrazh Court of the 
North-Caucasusian district No. A63-2643/2009 dated 26 August 2011).

Based on the provisions of paragraph 5 of Article 23 of the Land Code, the terms of easement must 
be the least burdensome to the defendant, therefore, in their determination the court must take into account 
that the easement must correspond the balance of parties’ interest. Therefore, as it is the right of limited 
use, it should cover only needs of the plaintiff, and not create substantial inconvenience to the owner of the 
land plot. 
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It should be noted that the court, while taking decision on the establishment of easement, is not 
bound by the argument of the parties and can determine the optimal conditions of easement, including 
direction of passage across the land plot both on foot or by a vehicle, at its own discretion in the way that 
the conditions would not only fit the interests of the plaintiff, but would be less burdensome for the owner of 
the land plot.

Moreover, according to the Resolution, if necessary, while the court resolution of issues related to 
specific conditions of easement and possible options for its establishing that require special knowledge (e.g. 
in the field of land, traffic management, valuation), the court in accordance with the provisions of Article 82 
of the Russian Commercial Procedure Code may appoint an expert examination. 

 
 
Establishment of payment conditions by the court 

 
 
In accordance with paragraph 5 of Article 274 of the Civil Code of the Russian Federation, the owner 

of burdened land plot, shall have the right to claim a proportionate payment for the use of the land plot from 
the persons, in whose interest the easement has been established. 

The Resolution concluded that, in cases where there are grounds for granting the right of limited use 
of another's property, the courts must determine the amount of payments received by the owner of the 
burdened land plot. The easement payment should amount to material benefit, which could have been 
gained by the owner of the land plot, if it had not been burdened with the easement. The nature and 
intensity of the easement use should be taken into consideration while deciding on the amount of the 
easement payment. This sum may include payments for granting the rights of passage across the 
neighboring land plot both by foot and on a motor vehicle, expenses on security, maintenance of road 
pavement in satisfactory condition, etc.  

In this regard, it should be noted that before the publication of the Resolution, the courts in 
determining the amount of payment for easement were guided by the Temporary Methodical 
Recommendations on Estimation of the Proportionate Payment for Easement, which were approved by 
Roszemkadastr on 17 March 2004 (“the Recommendations”)1. In accordance with paragraph 6 of clause 1.2 
of the Recommendations the proportionate payment for the easement use has been the amount of 
damages, which are caused to the owner of the land by the burdening of the land plot with the easement.
 
 

 
1 Decree of the Supreme Arbitrazh Court No. VAS-16604/09 on case No. A53-7502/2008-C2-42 dated 25 December 2009; Resolution of 
the Federal Arbitrazh Court of the East-Siberian district on case No. A53-7502/2008-C2-42 dated 19 January 2011; Resolution of the 
Federal Arbitrazh Court of the Moscow district on case No. A41-17874/09 dated 26 December 2011; Judicial review of Chelyabinsk 
district court dated 23 November 2011   


