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1. TRANSPOSITION OF EU AIFM-D 2011/61/EU IN 

LIECHTENSTEIN: LAW ON ALTERNATIVE INVEST-
MENT FUND MANAGERS (AIFMG) 

 
On 11.11.2010 the European Parliament 
adopted the Directive on Alternative Investment 
Fund Managers, AIFM-D 2011/61/EU (AIFM-
Directive). In association with the implementing 
acts of the EU Commission, some of which are 
still being awaited, the Directive is to apply in 
the European Union from summer 2013 
(scheduled for 22.07.2013), thus bringing the 
managers of funds which do not fall within the 
scope of Directive 2009/65/EC (UCITS Direc-
tive IV), that is to say, managers of alternative 
investment funds (“AIF”), within the scope of 
European regulation for the first time.  The de-
clared aim of the directive is to harmonise the 
requirements for the authorisation and the su-
pervision of managers of alternative investment 
funds in order to guarantee a standard level of 
protection in the European Economic Area in 
response to the financial crisis and its conse-
quences for investors and markets.  
 
With the introduction of the “Liechtenstein Fund 
Centre” Project in 2009 the Liechtenstein Gov-
ernment has already given a clear indication of 

its strategy for further enhancing the attractive-
ness of the financial centre of the Principality by 
active participation in the international fund 
market. Since Liechtenstein already transposed 
Directive 2009/65/EC (UCITS-Directive IV) into 
national law last year (in force since 
01.08.2011), the transposition of the European 
regulations on alternative investment fund 
managers is the next logical step. The transpo-
sition is planned to coincide with the implemen-
tation of the Directive in Europe. 
 
This directive enables the European Union to 
establish an internal market for AIF’s and their 
managers, providing a harmonised regulatory 
and supervisory framework for the activities of 
all management companies which manage 
and/or market collective forms of investment 
which do not fall under the UCITS Law, irre-
spective of whether they have their registered 
office in a Member State or a third country. The 
EU passport system will provide a basis for 
cross-border fund marketing, making previous 
private placement rules irrelevant. 
 
Unlike UCITS, the AIFM is not concerned with 
product regulation, but sets a uniform standard 
with reference to managers of alternative in-
vestments. In particular it imposes more strin-
gent requirements for risk management and 
compliance, once certain criteria of size have 
been exceeded. A simplified system is envis-
aged for “small” management companies below 
the threshold, which either releases them from 
individual requirements or waters down the 
conditions. However such managers will not be 
able to use the EU passport. 
 
The anticipated new AIFM Law in Liechtenstein 
establishes a finite range of possible legal 
forms for managers falling under the Directive. 
In addition to the legal forms of investment 
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fund, collective fiduciary trusteeship and in-
vestment company already established under 
the UCITS Law, two further structures are 
available under the new law, the Liechtenstein 
Limited Partnership (“Anlage-
Kommanditgesellschaft”) and the Liechtenstein 
Limited-Liability Partnership (“Komman-
ditärengesellschaft”). The investment fund is 
broadly similar to the Luxembourg FCP (fonds 
communs de placement) and the Limited Part-
nership roughly equates to the US “Limited 
Partnership” (LP) or the Luxembourg SICAR, 
indicating that adequate thought has been 
given to ensuring proper compatibility with the 
legal forms of other jurisdictions. The Liechten-
stein Limited-Liability Partnership is a legal form 
specific to Liechtenstein (General Partnership 
with limited liability). 
 
Admittedly a management company with au-
thorisation as an AIFM is authorised to market 
all AIF products primarily to professional inves-
tors. As the draft AIFM Law shows, Liechten-
stein intends to exploit the leeway offered in the 
transposition of the Directive, but in such a way 
that the marketing of AIF’s to private investors 
through a management company authorised in 
another EEA Member State will also be permit-
ted. However the private investor must be able 
to access detailed information and prospec-
tuses beforehand. 
 
With the imminently anticipated transposition of 
the AIFM Directive into national law Liechten-
stein will adopt European financial market law 
and will also participate in the common internal 
market for funds. This should enable the Princi-
pality to enhance its attraction as a centre in the 
international funds market and hold its own 
against established funds centres such as Lux-
embourg or the United Kingdom. 
 
Author: Thomas Plattner 
 
 

2. LIECHTENSTEIN DISCLOSURE FACILITY (LDF) 
 
On 11.08.2009 the Governments of Liechten-
stein and the United Kingdom signed an 
agreement on the mutual exchange of informa-
tion in tax matters (“TIEA”, Tax Information Ex-
change Agreement). Parallel to this the Liech-
tenstein Government and the British tax author-
ity, HMRC, signed a Joint Declaration and a 
Memorandum of Understanding (“MoU”), in 
which the two states agreed on close coopera-

tion on mutual assistance in tax matters as part 
of a mutual assistance and compliance pro-
gramme (“TACP”, Tax Assistance and Compli-
ance Programme). On top of that an arrange-
ment specially designed for Liechtenstein for 
voluntary disclosure of previously unsettled Brit-
ish tax liabilities in the United Kingdom was 
agreed (“LDF”, Liechtenstein Disclosure Facil-
ity), which offers a specific circle of eligible per-
sons a one-off opportunity to clear up their  
hitherto unsettled tax affairs in the United King-
dom on special terms. 
 
To complete the existing arrangements be-
tween the two states, a Double Taxation 
Agreement was also signed in June 2012 which 
is scheduled to come into force on 01.01.2013. 
 
The Liechtenstein Disclosure Facility („LDF“) in 
detail: 
 
The LDF offers persons with a tax liability under 
British Law the opportunity to regularise their 
tax affairs in the United Kingdom through a 
“meaningful relationship” with a Liechtenstein 
financial intermediary on particularly favourable 
terms. The disclosure rules under the LDF will 
apply from 01.09.2009 to 05.04.2016 and are 
not only available to existing customers of 
Liechtenstein-based financial intermediaries. 
New customers of a Liechtenstein financial in-
termediary may also take advantage of the dis-
closure programme, provided they enter into a 
relevant business relationship as stated in the 
agreement (e.g. by opening a bank account) by 
05.04.2016 at the latest. 
 
All natural persons or legal entities which have 
relevant assets in Liechtenstein and are resi-
dent in the United Kingdom or were resident 
and are therefore liable to tax there may take 
advantage of the disclosure programme. Exist-
ing customers of a Liechtenstein-based finan-
cial intermediary may take advantage of the ar-
rangement provided they already had a non-
declared asset, or a foreign account as at 
01.08.2009. 
 
The LDF however is of particular interest for 
persons who previously had no business con-
nection with Liechtenstein. They can transfer 
their assets to a Liechtenstein-based financial 
intermediary (only some assets have to be 
transferred) for management. In any case it is a 
condition that a business relationship must exist 
with a Liechtenstein-based financial intermedi-
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ary at the time of the application to the British 
tax authorities for registration for participation in 
the LDF. The intermediary must confirm this to 
the British tax authorities by the issue of a 
“Confirmation of Relevance” – proof of the exis-
tence of a relevant business relationship. 
 
Participation in the LDF-Programme therefore 
enables British taxpayers to settle their unde-
clared tax liabilities for offshore assets world-
wide. As distinct from the otherwise normal 
statute of limitations of 20 years, the retrospec-
tive assessment period for British tax under the 
LDF is only 10 years and is reduced to the tax 
years from 06.04.1999. Investment income and 
capital gains prior to April 1999 are therefore 
not subject to British taxation. Likewise no in-
heritance tax will be levied on periods prior to 
April 1999. Furthermore, if the taxpayer in 
question can convince the British tax authorities 
that the previous non-payment of his tax liability 
was due to an innocent oversight, his retro-
spective tax liability in the United Kingdom will 
be limited to a period of 6 tax years prior to the 
date of registration.  
 
Another benefit of this agreement is the lower 
penalty, as distinct from comparable disclosure 
programmes, of only 10% of all unpaid taxes for 
the tax years from 06.04.1999 to 05.04.2009. In 
the case of an innocent oversight on the part of 
the taxpayer as referred to above, the penalty is 
waived in full. For assessment periods subse-
quent to 2009 a penalty of 20 % will normally 
be levied.  
 
Alternatively there is an option of settling all 
British tax liabilities using an overall tax rate of 
40% (“Composite Rate”) for each tax year up to 
April 2009.  
 
It should be pointed out that the 10-year period 
from 1999 to 2009 is not a rolling 10-year win-
dow. Therefore deferral of the disclosure is not 
recommended due to the higher penalties im-
posed after this timeframe, although participa-
tion in the LDF disclosure programme is possi-
ble in principle up to 05.04.2016. There is also 
an increased risk that in the meantime the Brit-
ish tax authorities will commence investigations 
into tax offences, with the result that the oppor-
tunity to participate in the disclosure pro-
gramme through Liechtenstein may be lost. 
 
To sum up, the LDF is a tax disclosure pro-
gramme designed for British taxpayers whereby 

all tax liabilities with the British tax authorities 
for offshore assets held anywhere in the world 
can be regularised on favourable terms via an 
existing business relationship or by establishing 
a new relationship with a Liechtenstein-based 
financial intermediary by 05.04.2016 at the lat-
est. Compared with other comparable tax ar-
rangements the LDF offers a real “Clearance 
and Finality” resulting in a clean sheet for the 
taxpayer’s undeclared income and assets. Fur-
thermore it offers the customer comprehensive, 
unlimited legal immunity from criminal prosecu-
tion and protection of privacy (no publication of 
data, no “naming and shaming”). Also the Tax 
Information Exchange Agreement (TIEA) con-
cluded in August 2009 only comes into force on 
expiry of the disclosure period, i.e. on 
05.04.2016, meaning that the protection of con-
fidence in Liechtenstein is preserved in full. 
 
Author: Thomas Plattner  
 
 

3. THE TAXATION OF FOREIGN TRUSTS IN FRANCE 
ALSO COVERS LIECHTENSTEIN FOUNDATIONS 

 
The French Act No. 2011-900 of 29.07.2011, 
Article 14, governs the taxation of foreign trusts 
in France. For the purpose of the tax assess-
ment of such accumulations of assets and 
mechanisms France employs the legal device 
of establishing a separate tax statute for them, 
without however linking these vehicles to the 
possibility of approval under (civil) law (and with 
it the possibility of establishing a trust under 
French Law). 
  
Based on this new regulation, trusts - and 
hence, on the basis of the definition applied by 
the legislator, Liechtenstein foundations as well 
– therefore fall within the scope of inheritance 
and capital transfer tax, tax on real estate, and 
wealth tax. 
  
The “Managers” of such mechanisms are also 
made personally responsible for the payment of 
tax (and penalties) for the first time.  
 
The following must be clarified in detail: 
• What is understood by a Trust, 
• What is a manager and 
• What taxes have to be paid.  
 
The TRUST: 
The Act does use the term “Trust”, but this does 
not refer to the internationally recognised trust 
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of the specific Anglo-Saxon type; the legal defi-
nition of a trust under this French Act is a col-
lection of legal relationships created under the 
law of a state other than France established by 
a person acting as founder, by inter vivos deed 
or taking effect on death, which places assets 
or legal rights under the control of an Adminis-
trator [sic] for the benefit of one or more benefi-
ciaries or for the purpose of a specific objective. 
  
This definition on the part of the legislator there-
fore follows Art 2 of the Hague Trusts Conven-
tion (Convention of 01.07.1985 on the Law Ap-
plicable to Trusts and their Recognition), al-
though France has signed this Convention but 
has yet to ratify it (the concept of the trust ap-
parently contradicts the ban on agreements in 
respect of future inheritance). 
 
On the basis of this new wording incorporated 
into the text of the Act (Art 792-0 bis CGI 
[French General Tax Code]) it is to be assumed 
that foundations of the type specific to Liech-
tenstein, based on a contractual relationship 
between the settlor/founder, the trustee and the 
beneficiaries, also fall within the newly estab-
lished definition of a trust. 
 
Because other legal relationships concluded 
under foreign law are clearly to be classified as 
a trust. The most closely related contractual 
structure, in addition to that of the specifically 
Anglo-Saxon type of trust, is the “Fiduzia” in-
spired by Roman law [inasmuch as subject to 
foreign law], and/or the trust relationship in 
which someone acts on behalf of others, but in 
their own name and which in Liechtenstein and 
Switzerland falls under the client-advisor rela-
tionship (mandate). Other examples are less 
obvious, but for the reason stated commenta-
tors tend to agree to count the [foreign] private-
law foundations within the contractual struc-
tures referred to. 
  
The Legislator understands the “Founder” of 
the trust either to be the natural person who 
has established the trust, or, if the trust was 
founded by an intermediate natural person act-
ing in a professional capacity, or if a legal entity 
is concerned, the natural person who provided 
the assets or rights. 
 
Apart from the Founder the Act also defines a 
“fiscal constitutor/founder” with regard to possi-
ble transfer of assets at a later date. As in the 
event of the death of the original constitutor, the 

subsequent beneficiary will be considered as 
such fiscal constitutor (for tax purposes).  
 
The “MANAGER“: 
What is striking is the use of the French term 
“administrateur” (Manager) in connection with 
the construct which is itself described in the Act 
with the English expression “Trust”; the term 
trustee, normally appropriate for a trust, is de-
liberately expanded to that of “Manager”. 
  
Whether and if so, which, other contractual 
structures from the field of financial instru-
ments, such as funds, etc., might also fall under 
the definition and who within such structures  is 
considered to be manager, is  however still not 
clear. 
 
Taxation: 
Whether or not the definition of trust is to be 
applied becomes relevant under the Act in 
question if either the founder of the trust has his 
tax domicile in France [irrespective of national-
ity], at least one of the beneficiaries has his tax 
domicile in France or an asset [even an intan-
gible asset] is located in France. 
  
The tax situation, the actual content of this new 
regulation, is complicated and largely depend-
ent on the individual circumstances. Further-
more certain aspects of the situation are sub-
ject to the implementing order, which at the 
time of drafting this article is still pending. A lo-
cal tax consultant is therefore not only advis-
able, but absolutely essential. 
 
For one thing, taxation of the “trust” includes a 
Capital Transfer or Inheritance tax on the death 
of the contributor. The rate is either 45% or 
60% of the assets. When this is the case pay-
ments do not necessarily have to be made to 
beneficiaries on the death of the contributor, 
nor is it a requirement, for capital transfer or in-
heritance tax to be attracted. An extreme case 
may lead to a highly undesirable situation 
whereby (possibly very high) taxes may be ac-
tivated or accrue, without a transfer of owner-
ship actually having taken place. 
  
Furthermore, those trusts, which hold real es-
tate in France are in certain cases obliged to 
pay the 3% tax annually accruing on the market 
value, if the last, or current beneficial owner has 
not been disclosed. It is currently unclear 
whether the disclosure of the trust grants ex-
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emption from the tax liability. The answer is ex-
pected in the implementing order. 
 
If the contributor, or after his death, the benefi-
ciary of the trust assets is domiciled in France 
for tax purposes or the trust assets are taxable 
assets, the trust assets are attributed to these 
natural persons and are subject to wealth tax in 
France, if the total assets are in excess of EUR 
1.3 million. The wealth tax for this asset bracket 
is 0.25%. If the assets exceed the 3 million 
mark the tax rate is 0.5%. 
  
The “administrateur” is subject to a reporting 
obligation to the financial authorities, with a fine 
for the Manager of 0.5% of the market value of 
the trust assets, but a minimum of EUR 
10‘000,- for failure to report. The manager is 
jointly and severally liable to the tax authorities 
along with the contributor for the correct disclo-
sure of the asset value and notification of trans-
fers of assets and ownership which have taken 
place in the trust assets in the course of the 
year, and any retirement or sale of assets. 
 
Furthermore the Manager must submit a tax re-
turn, on the basis of which the tax conse-
quences provided in the Act then ensue. 
 
Income remaining in the trust is not however 
subject to taxation of income. 
 
The obligation to pay tax primarily affects the 
trust. However the manager or managers, the 
settlor of the trust and the beneficiaries are also 
jointly and severally liable for payment of tax. 
Managers, constitutor and beneficiary are also 
jointly and severally liable for penalties. 
 
Author: Harry Gstöhl 

 
 
4. LIECHTENSTEIN – NEW CENTRE FOR INTERNATIO-

NAL ARBITRATION 
 

Arbitration has a prominent role in international 
business transactions. Around 90 % of interna-
tional economic agreements contain an arbitra-
tion agreement. With an arbitration agreement 
the contracting parties are given an opportunity 
to regulate the details of the procedure in the 
drafting of the contract, thus enabling them to 
take advantage of the various benefits  which 
arbitration offers over ordinary jurisdiction, such 
as the  flexible structure of the proceeding, the 
choice of the language of the proceedings, by 

which consideration can be given to the re-
quirements of the parties or even the non-public 
nature of the arbitration proceedings so that the 
details of the case remain secret. 
 
Arbitration procedures in Liechtenstein were re-
cently subject to a total revision, which came 
into force on 01.11.2010. This new arbitration 
law is based on the precepts of the UNCITRAL 
Model Law on International Commercial Arbitra-
tion and created the legal conditions for the ac-
cession of Liechtenstein to the New York Arbi-
tration Convention of 1958 (NYAC), which 
came into force on 05.10.2011. As the most 
important international convention in the field of 
arbitration the NYAC allows the recognition and 
enforcement of arbitration verdicts of foreign 
arbitration courts in 144 states.  
 
For Liechtenstein this represents a significant 
milestone in recognition and enforcement prac-
tice, as until the signing of the NYAC foreign 
rulings and arbitration verdicts (with the excep-
tion of those pronounced in Switzerland and 
Austria) could not be enforced because Liech-
tenstein was not party to the relevant agree-
ments under international law. With the total re-
vision and the accession to the New York Arbi-
tration Convention the Liechtenstein legislator 
has taken a significant step towards bringing 
arbitration proceedings in Liechtenstein into the 
international sphere and the Liechtenstein gov-
ernment has moved even closer towards its ob-
jective of making the financial and economic 
centre even more attractive and establishing 
Liechtenstein as an international centre. 
 
In this respect Liechtenstein offers a wide range 
of benefits as a centre, such as liberal company 
law and the high level of professionalism in as-
sisting an international clientele in all areas of 
business, with services being provided by 
highly qualified, more often than not, multi-
lingual, specialist key personnel. The revised 
arbitration law now creates a modern legal 
foundation on which they can operate in line 
with international standards for the settlement 
of international arbitration proceedings and it is 
therefore to be expected that Liechtenstein will 
be permanently established as an arbitration 
centre. 
 
In the course of the ratification of the NYAC 
some voices of criticism were heard from vari-
ous interested parties, who saw a threat to the 
objective of asset protection. The accession to 

mailto:gplaw@gplaw.li
http://www.gplaw.li


NEWSLET T ER  
      –––––––––––––––––––––––––––––––– 

RECHTSANWALTSKANZLEI 
HARRY GSTÖHL & PARTNER 

      –––––––––––––––––––––––––––––––– 
  
 

 
Austrasse 42 P.O. Box 239 LI-9490 Vaduz Liechtenstein 
Tel.: +423 265 44 44 Fax: +423 265 44 00 gplaw@gplaw.li 

 MWST-Nr. (IVA,VAT,TVA) 51 508 
             www.gplaw.li  6/6 

the NYAC and consequently the international 
nature of the arbitration law do not however 
conflict with the objective of asset protection, 
because arbitration agreements always require 
the consent of both contracting parties and 
consequently the party wishing to protect its 
assets in Liechtenstein from action from 
abroad, still has access to this protection.  
 
As the standards governing the arbitration pro-
ceedings are basically tailored to international 
commercial arbitration and hence the resolution 
of disputes between companies, disputes in 
foundation cases, in particular those between a 

foundation and its beneficiaries, only fit in with 
the concept of arbitration proceeding if the 
beneficiary is a business person, which is a re-
striction.  
 
Notwithstanding certain specific features of the 
new arbitration standards with reference to dis-
putes in foundation cases, it is however to be 
assumed that the efforts to enhance the attrac-
tiveness of Liechtenstein as an international ar-
bitration centre will be successful in view of its 
wide-ranging advantages it can offer. 
 
Author: Egon Hug 
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