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The Banking and Finance department of Lefèvre Pelletier & associés is
pleased to provide you, for the sixth consecutive year, with this summary
of the legal and judicial developments in 2011 in the banking and finance
area.

The purpose of this booklet, which is not intended to be exhaustive, is
to provide an overview of legislative and regulatory developments as
well as court decisions that we believe to be significant.

Readers may contact the Banking and Finance department of Lefèvre 
Pelletier & associés if they have questions or would like further information.

We hope you will find this document useful and an enjoyable read.
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March 2012
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with the loan and cannot be included in the calculation
of the OER.

1.1.2 Jurisprudential news

(a) OER and amendments

The requirement of a written document indicating the
overall effective rate does not apply to an amendment
whose purpose is to spread out the repayment of the
loan without modifying the initial conditions (Court of
Cassation, Commercial Chamber, 31 May 2011 no. 10-
15.854). However, if the interest rate that was initially
stipulated is modified by a posterior deed, the OER will
have to be specified again in the amendment.

(b) Erroneous OER and limitation period of the action for

annulment of the loan

By a ruling of 17 May 2011, the Court of Cassation provided
clarification with regard to the starting point of the 
limitation period for actions for annulment of the loan
on the grounds of an error or fraud resulting from the
inaccuracy of the stipulation of the overall effective rate.

After recalling that: “the action for annulment of a loan
on grounds of an error or fraud resulting from the error in
the stipulation of the overall effective rate is time barred, in
the relations between professionals, five years after the day
when the borrower knew or should have known of the defect
affecting the rate”, the Court found that “in the case of a
loan, the starting point of this limitation period is the date of
the agreement” (Court of Cassation, Commercial Chamber,
17 May 2011 no. 10-17.397).

The Court had already judged that the starting point,
in the case of the loan, was the date of the agreement
and, in other cases, the date of receipt of each statement
of account that indicated or should have indicated the
OER applied (see, for example, Court of Cassation, Commercial
Chamber, 8 June 2008 no. 06-19.452).

(c) Penalty for failure to specify information relative to the

OER

The failure to specify information relative to the overall
effective rate is censured by the relative nullity of the
interest clause and not by the nullity of the loan agreement
(Court of Cassation, Commercial Chamber, 18 January 2011
no. 09-70.108).

5

I Client relations

1 Retail banking

1.1 Overall effective rate

1.1.1 Legislative and regulatory news

(a) Decree no. 011-135 of 1 February 2011

This decree, enacted pursuant to the law no. 010-737 of
1 July 2010 reforming consumer credit, specified the
methods for calculating the overall effective rate. It came
into effect on 1 May 2011.

These methods, now codified in articles R. 313-1 and R.
313-2 of the Consumer Code, apply both to credit
agreements intended to finance professional activities and
to those of private individuals, for whom the OER is 
designated by the term “overall annual effective rate” - OAER.

The mathematical formula annexed to article R. 313-1
of the Consumer Code, which allows the OER to be
calculated, is not modified by the decree but is supple-
mented for certain cases. The new text also specifies
the methods of calculating the OAER where there is an
overdraft or credit facility (Article R. 313-2 of the 
Consumer Code).

(b) Ministerial response of 15 September 2011 and tariffing
commissions (OJ Senate page 2392)

The Minister of the Economy, Finance and Industry 
recalled that:

– the overall effective rate expresses in an actuarial
manner the total costs of a loan in proportion to
the amount of this loan,

– according to article L. 313-4 of the Monetary and 
Financial Code, “all expenses [...], direct or indirect, [...]
arising in any way in the granting of the loan” are 
integrated into the overall effective rate such that only
expenses that “form a whole” with the loan instrument
should be taken into account.

Consequently, special processing commissions, which
mean “a sum received by the bank because of a transaction
entailing an operating irregularity of the account that 
requires special treatment (presentation of an irregular payment
order, incorrect bank details, absence or insufficiency of
funds, etc.)”, cannot be regarded as “forming a whole”
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1.2 Current account and overdrawn
account 

(a) Business current account and consumer credit

The Court of Cassation has consistently held that the

professional nature of a loan could only result from an

express stipulation of the loan agreement and could

thus neither be implied nor result from the professional

use of the account.

A ruling of 6 January 2011 seems to add a nuance to

this traditional solution by admitting, in the absence of

an express stipulation of the parties, the professional

nature of a credit agreement on the basis of the client’s

capacity as a merchant and the parties’ common intention

to carry out a complex transaction (Court of Cassation,

1st Civil Chamber, 6 January 2011 no. 09-70.651).

(b) Prohibition in respect of value dates 

A judgement delivered on 31 May 2011 was the occasion

for the Court of Cassation to recall the prohibition in

respect of value dates (Court of Cassation, Commercial

Chamber, 31 May 2011 no. 10-18.599).

The value date may be brought forward or deferred only

if the availability of the funds is subject to a technical

period of time, i.e. in the event of cashing of cheques;

otherwise, the application of a value date is devoid of

consideration and cause, resulting in its nullity pursuant

to article 1131 of the Civil Code. It follows that the 

holder of the account can act to recover amounts that

were paid but not due without the bank being able to

plead the absence of a protest and reservations on the

part of the holder upon receipt of the statements of

account.

(c) Termination without notice of an overdrawn account

The bank may terminate without notice the contractual

relations with its customer if the latter engaged in seriously

reprehensible conduct (article L. 313-12 subparagraph 2 

of the Monetary and Financial Code).

In this case, the Court deemed that the double utilisation

of professional claims by the bank’s customer constituted

seriously reprehensible conduct (Court of Cassation,

Commercial Chamber, 8 March 2011 no. 10-12.909).

1.3 Loan

(a) Mortgage loans: Forfeiture of interest 

By a judgement of 3 March 2011, the Court of Cassation
clarified the scope of the penalty for non-observance
of the formalities relating to the acceptance of the
mortgage loan offer, with particular regard to the 
provisions of article L. 312-10 of the Consumer Code.
This text provides that acceptance of the offer cannot
occur before the expiry of the 10-day latency period
and must be given by post, with the postmark being 
authoritative.

It states that where a mortgage loan between the same
parties is renegotiated, the penalty of forfeiture of the
right to interest in the event of non-observance of
these formalities does not apply to modifications of the
initial loan contract, which modifications may only be
made in the form of an amendment (Court of Cassation,
1st Civil Chamber, 3 March 2011 no. 10-15.152).

(b) Limitation period of the action for payment of contractual
interest

In a judgement of 31 March 2011, the Court of Cassation
recalled that actions for payment of interest on a 
monetary claim are subject to a limitation period of 
5 years and that the length of this period is determined
by the nature of the receivable, regardless of whether
the receivable is established by a notarised enforceable
instrument (Court of Cassation, 1st Civil Chamber, 
31 March 2011 no. 10-10.635).

1.4 Means of payment and credit

1.4.1 Bill of exchange

(a) Plea of bad faith of the bearer

Persons against whom actions are brought by virtue of
a bill of exchange may not invoke against the bearer
pleas based on the fundamental relationship, unless the
bearer, in acquiring the bill, has acted knowingly to the
detriment of the debtor (Article L. 511-12 of the 
Commercial Code).

By way of principle, the assessment of the bad faith of
the bearer comes under the sovereign discretion of the
courts dealing with the substance of the case. However,
as in this case, the Court of Cassation must ensure that
the substantive courts duly carry out this assessment.
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Thus, a bank that discounted a bill of exchange even
though it was aware of the cash problems of the drawer
(which was placed in receivership 20 days after the 
discount date) and that, simultaneously with the discount,
refused to overdraw the drawer’s account to pay the
latter’s suppliers, can be deemed to have acted knowingly
to the detriment of the debtor (Court of Cassation, 
Commercial Chamber, 18 January 2011 no. 10-30.027).

(b) Prerequisites for a preventive seizure on the basis of
an unpaid bill of exchange

In accordance with article 68 of the law of 9 July 1991,
in the event of non-payment of an accepted bill of 
exchange, a bearer that wishes to cause a preventive
seizure of its debtor’s account is exempted from the
obligation to obtain an authorisation of the judge 
beforehand.

However, the other legal conditions determining the
implementation of precautionary measures are not
abolished. In particular, and in accordance with the 
provisions of article 67 of the same law, proof must be
provided of circumstances likely to jeopardise the 
recovery of the debt.

In the absence of such circumstances, both the suing
creditor and the process server are liable towards the
debtor whose assets were seized (Court of Cassation, 
1st Civil Chamber, 12 May 2011 no. 10-15.700).

1.4.2 Promissory note

(a) Reversal of the promissory note and consequence of
the novatory effect of the current account

If an unpaid promissory note is reversed by the beneficiary
bank and debited to the issuer’s current account before
the account is closed, the claim arising from this 
promissory note is incorporated. By the novatory effect
attaching to the current account, the guarantor is thus
discharged (Court of Cassation, Commercial Chamber, 
15 February 2011 no. 10-30.102).

(b) Conditional validity of the promissory note of which
the issuer is the beneficiary

A promissory note for which the issuer is also the 
beneficiary is regarded as complying with legal requirements
if it was endorsed to the benefit of a third party. By the
effect of the endorsement, the third party becomes the
beneficiary of the note, on the basis of which the 
guarantor may be held liable for payment (Court of 
Cassation, Commercial Chamber, 13 September 2011 no.
10-19-963).

1.4.3 “Dailly” assignment

(a) Guarantee of the assignor

In accordance with the provisions of article L. 313-24
of the Monetary and Financial Code, the signatory of
the deed of assignment is a joint and several guarantor
of the assigned receivables.

This guarantee relates not only to the solvency of the
assigned debtor, but also to the existence of the assigned
claim. If the assigned claim results from an appeal ruling
that was overturned subsequent to the assignment, 
the assignor must extend its guarantee to the assignee,
notwithstanding the possible nullity of the assignment
owing to the disappearance of the assigned object
(Court of Cassation, Commercial Chamber, 1 February 2011
no. 09-73.000).

(b) Failure to specify the assigned debtor

The failure to specify the assigned debtor does not af-
fect the validity of the assignment instrument, provided
that the assigned claims are designated with sufficient
certainty (Article L. 313-23 (4°) of the Monetary and 
Financial Code).

Consequently, an appeal ruling which finds that the 
designation, in the instrument, of the name of the real
estate project was enough to identify the assigned 
debtor, but which correlatively considers that the “man-
datory indication of the assigned debtor is lacking” must
be quashed, since the substantive judges did not draw
the proper legal conclusions from their observations
(Court of Cassation, Commercial Chamber, 1 February 2011
no. 10-13.595).

1.4.4 Cheque

(a) Regulatory news

(i) Harmonisation of the provisions of the Monetary
and Financial Code following the entry into effect of
the law of 1 July 2010 reforming consumer credit 
(decree no. 2011-243 of 4 March 2011)

Before the entry into effect of law no. 2010-737 of 1
July 2010 reforming consumer credit, the drawer of a
cheque that was not paid owing to insufficient funds had,
in certain cases, to pay to the Treasury a legal penalty to
obtain his removal from the Central Cheque Database.
The abovementioned law did away with this penalty
(deletion of articles L. 131-75 and L. 131-76 of the Monetary
and Financial Code). 

7
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Decree no. 2011-243 of 4 March 2011 harmonised the
regulatory part of the Monetary and Financial Code
with its legislative part, by removing all references to
the legal penalty of the former articles L. 131-75 and 
L. 131-76.

(ii) Mandatory information in letters of injunction 
following the presentation of an uncovered cheque
(order of 20 April 2011, NOR: EFIT1108213A)

An order of 20 April 2011 adopted pursuant to articles
R. 131-24 and R. 131-48 of the Monetary and Financial
Code specifies the information that must be contained
in letters of injunction, rectification and other documents
following the rejection of a cheque owing to insufficient
funds.

(b) Jurisprudential news

(i) Clarification of banks’ obligation to inform customers
following the presentation of an uncovered cheque

Article L. 131-73 subparagraph 1 of the Monetary and
Financial Code provides that a bank that intends to reject
an uncovered cheque must, prior to this rejection, 
inform the drawer of the “consequences of the lack of
funds”.

This obligation to inform must be observed for each
cheque presented for payment. The bank will be liable
if it fails to do so (Court of Cassation, Commercial Chamber,
18 January 2011 no. 10-10.259).

(ii) Limitation period of the action against a drawer that
prevents payment by the drawee, except where legal 

In theory, the action for payment available to the bearer
of a cheque in respect of the drawer is subject to a time
limit of six months as from the expiry of the presentation
period (Article L. 131-59 subparagraph 1 of the Monetary
and Financial Code). Notwithstanding the expiry of this
period, the bearer retains a right of action against a 
drawer that did not make sufficient provision (Article 
L. 131-59 subparagraph 3 of the same code).

In accordance with its case law (see for example, Court
of Cassation, Commercial Chamber, 4 June 1991 no. 89-
19.934), the Court of Cassation recalled, via a judgement
issued on 27 September 2011, that article L. 131-59
subparagraph 3 applies not only to the drawer who fails
to make provision, but also to the party that withdrew
the provision or prevented the drawee from paying, 
except in cases where this is lawful (Court of Cassation,
Commercial Chamber, Sept. 27, 2011 no. 10-21.812).

1.4.5 Bank card

In a judgement delivered under the aegis of the former
articles L. 132-1 to L. 132-6 of the Monetary and Financial
Code, the Court of Cassation judged that the holder
of a card may challenge the transaction carried out by
means of this instrument in favour of a beneficiary that
is involved in insolvency proceedings only on condition
that this challenge is formulated before the issuer pays
the sums to the beneficiary’s bank (Court of Cassation,
Commercial Chamber, 11 October 2011 appeal no. 10-
20.954).

It seems this solution will continue under the aegis of
the new texts resulting from the ordinance no. 2009-
866 of 15 July 2009.

1.5 Consumer law

1.5.1 Regulatory news 

Law no. 2010-737 of 1 July 2010 reforming consumer
credit modifies the applicable regulations.

Three decrees adopted pursuant to this new law were
published in 2011: 

– decree no. 2011-135 of 1 February 2011 specifies
the methods for calculating the overall effective rate,

– decree no. 2011-136 of 1 February 2011 specifies
the procedures for informing borrowers and the
contents of the credit agreement,

– decree no. 2011-457 of 26 April 2011 lays down the
conditions under which the provisions resulting
from the new law will apply gradually to revolving
credit arrangements currently in effect.

(a) Procedures for informing borrowers and contents of

the credit agreement (D. no. 2011-136 of 1 February 2011)

The decree has a threefold focus.

(i) Pre-contractual information for the borrower

Article L. 311-6 subparagraph 1 of the new Consumer
Code introduces a standardised information sheet 
intended for borrowers, which must contain the necessary
information allowing for a comparison of the various 
offers and allowing borrowers to clearly comprehend
the extent of their commitments. 
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The decree creates a new article D. 311-3, which details
the information that must be contained in this pre-
contractual document. It includes the identity of the
borrower, the type of credit, the full amount of the 
credit and its cost, the amount, number and periodicity
of instalments, the OER in the form of examples, the
existence of a right of withdrawal, the charges and 
compensation which the lender may claim in the event
of delay and non-payment or early repayment, etc.

(ii) Information specified in the credit agreement

Article L. 311-18 of the new Consumer Code, which
provides for the obligation to draw up the credit
contract in writing or on any durable medium, now 
requires the insertion in each contract of a text box 
informing the borrower of the essential characteristics
of the contract.

The new article R. 311-5 resulting from the decree 
specifies the form of this text box. The new article R.
311-5 also lists the information that has to be included
in this text box (type of credit, amount, duration, 
borrowing OAER rate, guarantees and insurances 
required, etc.).

(iii) Special information in the event of an account 
overdraft

The law of 1 July 2010 now requires the regular sending
of a statement of account to the beneficiary of an 
overdraft facility repayable over more than one month
(Article L. 311-44 subparagraph 1 of the Consumer Code).

The new article R. 311-13 resulting from the decree
specifies the information that the above statement has
to contain.

(b) Revolving loans in progress (Decree no. 2011-457 of
26 April 2011)

The decree has a threefold focus.

(i) In the case of revolving credit agreements concluded
before 1 May 2011, the prohibition on the lender 
to charge a defaulting borrower compensation or
expenses other than those provided by the law 
(L. 311-23 of the Consumer Code) will apply immediately
as well as the possibility of addressing an update on the
performance of the credit agreement which must
contain an estimate of the monthly payments remaining
in order to repay the borrowed amount in full (Article
L. 311-26 of the Consumer Code).

(ii) The obligation to draw up a contract for any subsequent
increase in the loan, the obligation to inform the
borrower of any modification of the borrowing rate,
the risks incurred upon the first default and, every year,
the sum still to be repaid, as well as the prohibition 
on the lender from receiving compensation in respect
of the premature repayment of the loan will also be
immediately applicable to the first renewal of revolving
credit agreements concluded before 1 May 2011
(new articles L. 311-16, L. 311-22, L. 311-21 and L. 311-
22-2 of the Consumer Code).

(iii) For revolving credit agreements concluded before
1 May 2011 and whose first renewal occurs after 1
August 2011: it is specified that these contracts will
have to provide for a minimal repayment of the 
capital in each instalment and that the lender will
have to check the solvency of the borrower before
offering to renew the contract, but also that the
borrower may benefit from the automatic termination
of the credit agreement if the reserve is not used
during the two years prior to the renewal.

1.5.2 Jurisprudential news

(a) Clarifications concerning the penalty for lack of a 
preliminary offer

An overdraft granted to a private individual for a period
longer than three months comes under the regulations
on consumer credit, with the result that prior to the
expiry of this period, the bank is required to submit a
preliminary offer of credit to the borrower (Article L.
311-8 of the Consumer Code). Otherwise, the bank 
forfeits its right to contractual interest (Article L. 311-
33 of the Consumer Code).

In a judgement of 31 March 2011, the Court of Cassation
clarified the scope of this penalty, stating that the 
forfeiture must also relate to expenses, commissions
and other ancillary account charges (Court of Cassation,
1st Civil Chamber, 31 March 2011 no. 09-69.693).

(b) Limitation period applicable to the overdraft repayment
action

A restructuring loan intended to cover all or part of an
overdraft arising pursuant to an overdraft facility does
not constitute a rescheduling arrangement or an 
alteration of the overdraft, such that the commencement
of the biennial limitation period enacted by article L.
311-37 of the Consumer Code is not deferred to the
first payment incident following the granting of the 
restructuring loan, but the date on which the debit 

9
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balance becomes payable, i.e., as from the expiry of the
credit agreement or its termination at the behest of the
parties or the closure of the account (Court of Cassation,
1st Civil Chamber, 31 March 2011, no. 09-70.247).

This decision is applicable to the new regime resulting
from the consumer credit reform since the new article
L. 311-52 of the Consumer Code reiterates the terms
of the former article L. 311-37.

2 Securities and guarantees

2.1 Surety bond

2.1.1 Surety bond and formalism

(a) Solicitor’s deed and exemption from formalism (law
no. 2011-331 of 28 March 2011)

The law of 28 March 2011 created a new category of
deeds known as “actes d’avocat” (solicitors’ deeds), 
governed by the new articles L. 66-3-1 to L. 66-3-3 of
law no. 71-1130 of 31 December 1971 reforming certain
judicial and legal professions.

With regard to surety bonds, this new instrument is of
certain interest since the new article L. 66-3-3 states:
“the private agreement countersigned by the solicitor
is, save express derogation herefrom, exempted from
any handwritten indication required by the law”.

Thus, by using the deed countersigned by a lawyer, the
parties will be exempted from the formalism provided
for in articles L. 313-8 and L. 313-9 and articles L. 341-
2 and L. 341-3 of the Consumer Code.

In addition, the probative value of the surety bond will
also be reinforced since the new article 66-3-2 specifies
that the deed countersigned by a solicitor testifies to
the written nature and the signature of the parties to
the deed both with regard to the parties and their heirs
or assigns.

(b) Surety bond and formalism penalty 

(i) If a solicitor’s deed is not used, any surety granted
under a private agreement by a natural person to a
professional creditor must, under pain of nullity of
the undertaking, contain a handwritten statement 
relative to the amount of the commitment of the
guarantor in accordance with article L. 341-2 of the
Consumer Code and, in the event of a joint and 
several undertaking, also under pain of nullity, the 

additional statement provided for in article L. 341-3
of the same code.

However, in a decision of 8 March 2011, the Commercial
Chamber of the Court of Cassation considered that
the penalty for the absence of the statement required
by article L. 341-3 of the Consumer Code cannot but
lead to the impossibility of asserting joint and several
liability.

Thus, if the joint and several surety bond comprises
the handwritten statement of article L. 341-2 but not
that relative to the joint and several liability of article
L. 341-3 of the Consumer Code, it remains valid as a
simple surety bond (Court of Cassation, Commercial
Chamber, 8 March 2011 no. 10.10-699).

(ii) However, the same chamber of the Court of Cassation
specifies by a first ruling of 5 April 2011 that a gua-
rantee granted by a natural person to a professional
creditor is null and void if the handwritten statement
relative to the surety undertaking is not strictly 
identical to the indications prescribed by articles 
L. 341-2 and L. 341-3 of the Consumer Code (Court
of Cassation, Commercial Chamber, 5 April 2011 no. 09-
14.358).

(iii) Nonetheless, it considered, by a ruling of the same
day, that the fact of separating the two statements
contemplated by articles L. 341-2 and L. 341-3 of
the Consumer Code by a comma instead of a full
stop did not justify the cancellation of the surety
bond (Court of Cassation, Commercial Chamber, 5 April
2011 no. 09-16.426). The last decision thus marks
the end of substantive court precedent whereby the
juxtaposition of the mandatory statements prescribed
by the Consumer Code in the same sentence made
it more difficult for the guarantor to understand the
extent of his undertaking, with the result that it
should be considered null and void.

(iv) The Court of Cassation also considered that 
the absence of a date on the surety bond was an 
insufficient ground for an action for annulment. 
The Court of Cassation thus censured, on the basis
of article 2292 of the Civil Code, a Court of Appeal
which had judged that the absence of a date on 
the surety bond prevented the guarantor from 
determining the extent of his undertaking at the
time of signing (Court of Cassation, Commercial 
Chamber, 1 February 2011 no. 09-17.411).
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(c) Suretyship and capacity of professional creditor

The third Civil Chamber of the Court of Cassation 
censured a summary judgement which had found that
a natural person who stood surety for a société civile 
immobilière (non-trading property company – SCI)
could not invoke the provisions of article L. 341-4 of
the Consumer Code insofar as an SCI is not a profes-
sional creditor since it does not conclude commercial
transactions.

The Court of Cassation considered that by ruling thus
whereas the guarantor maintained that the SCI, despite
having no commercial activity, was a professional creditor
within the meaning of article L. 341-4 of the Consumer
Code, the Court of Appeal had pronounced judgement
in respect of a serious contention and had violated 
article 809 subparagraph 2 of the Code of Civil Procedure
(Court of Cassation, 3rd Civil Chamber, 9 March 2011 no.
10-11.011). The question of whether the creditor is a
professional creditor within the meaning of articles 
L. 341-1 and following of the Consumer Code is thus a
fundamental question which cannot be evaluated by the
judge of summary proceedings.

(d) Discharge of the guarantor in the event of merger-
absorption of the creditor

(i) The principle established by the Court of Cassation
in 2009 (Court of Cassation, Commercial Chamber, 30 June
2009, no. 08-10.179) whereby the merger-absorption
of a creditor is a cause for the extinguishment of the
guarantee was confirmed in 2011 by two decisions
of the Court of Cassation (Court of Cassation, 
Commercial Chamber, 8 March 2011 no. 10-11.835;
Court of Cassation, Commercial Chamber, 13 September
2011 no. 10-21.370). In the event of absorption of a
company by way of merger, the guarantor continues
to guarantee debts arising prior to the operation, 
regardless of whether they subsequently became
payable. However, debts arising subsequent to the
operation are no longer guaranteed.The Court thus
applies the intuitu personae character of the guarantee
to a transfer of all assets and liabilities.

(ii) In a judgement dated 15 June 2011, the Court of 
Appeal of Paris applied this rule while specifying that,
in the case of an express manifestation of the 
guarantor’s intent to undertake with respect to the
acquiring company, the obligation of the guarantor
who made commitments to the acquired company
may be maintained in guarantee of the debts arising
subsequent to the merger (Court of Appeal of Paris,
Section 5 Chamber 8, 15 June 2011 case no.10/14243).

2.2 Letter of intent and 
independent first-demand
guarantee

(a) Letter of intent and nature of the obligation

Does the author of a letter of intent contract a best-
efforts obligation or an obligation as to results?

The Court of Cassation, after much hesitation, gradually
took a broad view of the obligations incumbent on 
the author of a letter of intent, deeming that the 
commitment to ensure that the debtor fulfils his 
obligations constituted an obligation to achieve a 
specific result (Court of Cassation, Commercial Chamber,
9 July 2002 no. 96-19.953).

By a ruling dated 17 May 2011, it confirms this broad 
interpretation and finds that the letter of intent of a 
parent company which undertakes “to ensure that the
financial situation of its subsidiary allows it at all times
to fulfil its commitments towards the bank”, places on
its author an obligation to achieve a specific result
(Court of Cassation, Commercial Chamber, 17 May 2011
no. 09-16.186). It follows that the beneficiary of the 
undertaking may obtain payment of the promised sum
without having to produce evidence of a fault on the
part of the author, but merely of the debtor’s failure to
honour his commitment.

(b) Independent guarantee and guarantor’s remedy against

the counter-guarantor

The Court of Cassation ruled for the first time, on 
13 September 2011, on the question of the starting point
of the limitation period of the action of the independent
guarantor against the counter-guarantor.

It finds that in the absence of a clause to the contrary,
the payment of the counter-guarantee is not conditional
upon the performance by the first guarantor of his own
commitment, such that the limitation period of the 
action of the first guarantor with regard to the counter-
guarantor does not commence until the day when the
counter-guarantee is due, i.e. the day when the guarantor
informs the counter-guarantor of the implementation of
the guarantee and asks him to honour his commitment
(Court of Cassation, Commercial Chamber, 13 September
2011 no. 10-19.384). 

11
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2.3 Mortgage and real estate 
records 

2.3.1 Legislative news (law no. 2011-331 of 
28 March 2011 on the modernisation of the
judiciary or legal professions and certain 
regulated professions)

The law of 28 March 2011 introduced certain modifications
with regard to public real estate records, codified in the
new article 710-1 of the Civil Code.

This new provision follows the principle whereby public
recording procedures only apply to rights and deeds
that result from an instrument authenticated by a 
notary practising in France, authentic deeds issued by
an administrative authority and court decisions.

On the other hand, article 710-1 of the Civil Code now
states that public recording procedures do not apply to
private agreements filed with a notary.

Nevertheless, as in the past, the following may still be
publicly recorded:

– minutes of general meetings prior or subsequent 
to a transfer of real estate rights or property to a
company, provided they are attached to a document
attesting to the filing with a notary,

– writs of summons, seizure orders, and any procedural
documents relating thereto,

– documents imposing an administrative limitation on
title or an administrative easement, records prepared
by the land registry and modifications resulting from
administrative decisions or natural events.

2.3.2 Jurisprudential news

(a) Extension of the notary’s liability with regard to the 
registration of mortgages 

In a basic legal principle derived from articles 1147 and
1382 of the Civil Code, the Court of Cassation recalled
that the notary must take all appropriate measures to
ensure the validity and effectiveness of the instruments
he processes, and must, unless expressly exempted 
therefrom by the parties, cause the completion of the
formalities necessary to create the securities guaranteeing
the performance thereof regardless of the personal 
competencies of the customer, who is discharged in this
regard (Court of Cassation, 1st Civil Chamber, 3 March
2011 no. 09-16.091). 

This ruling adds to the responsibilities of the notary, 
in contrast with the preceding decision which had 
acknowledged a division of responsibility between the
bank and the notary (Court of Cassation, 1st Civil Chamber,
1 July 2010 no. 09-13.896).

(b) Seizure of real property and auction bids: transfer of
risks

By a ruling dated 17 November 2011, the Second Civil
Chamber of the Court of Cassation judged that the
successful bidder becomes the owner of the property
only by the effect of the sale by auction and that until
that date, the debtor concerned by the seizure bears
the risks of the property (Court of Cassation, 2nd Civil
Chamber, 17 November 2011, no. 10-20.957).

It thus overturns a ruling which had found that if the
property was damaged or lost after the successful bid
was tendered, the loss must be borne by the successful
bidder, who cannot retract his bid.

3 Responsibility of the bank

3.1 Duty to inform, advise and
warn

3.1.1 The bank’s duty to inform, advise and/or warn

(a) Burden of proof

The burden falls to the party that is contractually bound
by a special advisory obligation to prove that this obligation
was performed (Court of Cassation, Commercial Chamber,
22 March 2011, no. 10-13.727).

(b) Duty to inform, advise and warn with regard to the
distribution of financial products: annual report of the
Court of Cassation

(i) A bank acting as financial intermediary is under an
information obligation towards its customer which
presupposes that the bank informs its customer (if
the latter does not already have this information) of
the least favourable characteristics and the risks
inherent to the products and options proposed, and
not only of the most favourable prospects. As far 
as this obligation to inform is concerned, whether
the customer qualifies as an informed customer is 
irrelevant (Court of Cassation, Commercial Chamber, 
8 March 2011 no. 10-14.456).
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(ii) A bank acting as financial intermediary is also under
an advisory obligation towards its customer, which
presupposes that the bank (i) enquires into the 
financial situation of its customer and the latter’s 
objectives and (ii) informs the customer should the
financial product in question be unsuitable. A bank
which, firstly, provided the customer with the general
terms of the life insurance contract taken out as well
as the specifications of the UCITS in which the funds
were invested after, secondly, expressing concerns
about the customer’s financial situation and objectives,
can be held liable neither on the basis of a breach of
its obligation to inform nor on the basis of a breach
of its obligation to advise (Court of Cassation, 
Commercial Chamber, 17 May 2011 no. 10-30.650).

(iii) In addition to its obligations to inform and advise, a
bank acting as financial intermediary is also under
an obligation to warn when two cumulative conditions
are met: (i) the transaction in question is of a 
speculative nature (which seems to concern deferred
settlement transactions only) and (ii) the investor
must be “uninformed” i.e. he must be unaware of
the risks incurred (Court of Cassation, Annual Report,
La Documentation française, pp. 128 et seq.).

(c) Duty to warn with regard to the granting of loans

(i) A bank which grants a loan to an uninformed borrower
(i.e. a borrower who is unable to assess the risks of
the debt that he is planning to contract) is under an
obligation to warn in consideration of the borrower’s
financial capabilities and the risks of indebtedness 
arising from the loan. This obligation to warn may even
apply to persons acting pursuant to their professional
occupation, provided they are not informed borrowers
(Court of Cassation, Commercial Chamber, 31 May 2011
no. 09-71.509). 

(ii) Conversely, an SCI may be regarded as an informed
borrower. This may happen for example when, as in
this case, (i) the loan was taken out to finance the
construction of a swimming pool intended to boost
rentals of holiday residences owned by the SCI and
(ii) the manager and majority shareholder of the
company managed, at the time the loan was contracted,
four other companies dedicated to the acquisition
and operation of real estate (Court of Cassation, 
Commercial Chamber, 11 October 2011 no. 10-19.091).

(iii) The bank is exonerated from its obligation to warn
in only two cases: either the loan (to an informed
or uninformed borrower) entails no risk of indeb-
tedness (Court of Cassation, Commercial Chamber, 

25 October 2011 no. 10-21.483); or the loan is granted
to an informed borrower (Court of Cassation, 
Commercial Chamber, 27 September 2011 no. 10-23.390:
this case concerned a couple where the woman had
been a practising lawyer for many years and the man
was an accounting clerk in his wife’s firm; the Court of
Appeal deemed that “their professional qualifications
implied a perfect knowledge of financial mechanisms”;
it inferred from this that they were informed borrowers
to whom the bank’s obligation to warn did not apply;
the Court of Cassation upheld this decision).

(d) Duty to warn with regard to guarantees

(i) The bank is under an obligation to warn only in 
respect of uninformed guarantors. Consequently, a
reversal was pronounced in relation to an appeal 
ruling which found the bank liable on that ground,
after observing that one of the two guarantors was
a manager and the other a majority shareholder and
sales director of the secured company. The Court of
Appeal thus incorrectly found that the guarantors
were not informed guarantors (Court of Cassation,
Commercial Chamber, 8 March 2011 no. 10-30.656).

(ii) The fact that the guarantor was involved in the 
management of the business financed by the secured
loan does not make him an informed guarantor. It
was therefore wrong for the Court of Appeal, on the
basis of this observation, to exonerate the bank of
all liability founded on the breach of its obligation to
warn (Court of Cassation, Commercial Chamber, 
17 May 2011 no. 10-14.936).

(iii) The failure on the part of the borrowers and their
guarantors to cause a feasibility study to be carried
out with regard to the acquisition of the business
financed by the secured loan does not constitute a
fault that exonerates, even partially, the bank from
its responsibility founded on the breach of its 
obligation to warn uninformed guarantors (Court of 
Cassation, Commercial Chamber, 31 May 2011 no. 10-
30.665).

3.2 Bank liability in connection
with account operation 

3.2.1 Deposit account and current account: non-
interference by the bank in the customer’s 
affairs 

By means of a ruling of 14 January 2011, the Court of
Appeal of Paris reaffirmed the principle that banks
should not interfere in the affairs of their customers.

13
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In this case, a customer who suffered from a pathological
addiction to gambling accused his bank of (i) ignoring
transactions on his deposit account and (ii) granting him
various loans that allowed him to engage in gambling.

The Court of Appeal rejected the customer’s claim for
damages, specifying that although the bank is bound by
a duty of vigilance which obliges it to refuse to execute
or support transactions that are obviously unlawful or
abnormal, the right to privacy prohibited the bank from
objecting, on moral grounds, to how its customer 
intends to use his funds and his resources (Court of
Appeal of Paris, Section 5 Chamber 6, 14 January 2011
case no. 09/05636).

3.2 Sudden termination of credit

Article L. 313-12 of the Monetary and Financial Code
requires credit institutions that wish to terminate credit
granted to a debtor to observe a written notice period
of at least 60 days.

The credit institution is exonerated from this obligation
only in the event of seriously reprehensible conduct on
the part of the beneficiary or in the event of the latter's
situation being irreparably compromised.

Seriously reprehensible conduct is recognised where
the beneficiary of the credit deliberately withholds 
information which he was contractually bound to 
provide to the bank. In these circumstances, the credit
institution may terminate its credit without notice and
without liability (Court of Cassation, Commercial Chamber,
28 June 2011 no. 10-27.086).

3.3 Improper support

Article L. 650-1 of the Commercial Code, in its form
prior to the entry into effect of ordinance 2008-1345
of 18 December 2008, stated “creditors cannot be held
liable for damages incurred owing to loans granted, except
in cases of fraud, interference in the management of the
debtor or if the guarantees given in consideration of these
loans are disproportionate. Where the liability of a creditor
is recognised, the guarantees given in consideration of its
credit are null and void.”

A ruling of 20 January 2011 issued by the Court of 
Appeal of Versailles gives an example of “fraud” within
the meaning of this text.

In the case in point, the current account had a large
debit balance, there being no prospect of it being repaid

in the short-term. The creditor bank then granted the
debtor a one-month bridging loan secured by the joint
and several guarantee of the manager of the debtor
company and his wife.

The company later went bankrupt. The bank asked the
guarantors to reimburse the sum due. The guarantors
refused, invoking article L650-1 of the Commercial
Code and claiming fraud on the part of the bank.

The Court of Appeal accepted this argument, finding
that the bank, which knew of the problems encountered
by the principal debtor, could not seriously have believed
that the bridging loan would be repaid on time. The
Court concluded that the only reason why the bank
had granted the bridging loan was to obtain, by way of
consideration, a joint and several guarantee from the
manager and his wife (whereas the overdraft which 
this bridging loan made it possible to repay was not 
secured) (Court of Appeal of Versailles, 16th Chamber, 
20 January 2011 case no. 09/09658).

4 Insolvency proceedings

4.1 Insolvency proceedings and
guarantee

4.1.1 Intangible nature of the payment of a preferred
creditor by the liquidator by means of the 
carryforward of the creditor’s lien on the 
selling price of the secured shares

The Court of Appeal of Versailles considered, in a 
judgement of 13 February 2011, that the payment of a
preferred creditor made by the liquidator by carrying
forward the creditor’s lien on the selling price of the
secured shares was intangible. The Court consequently
judged that this payment released the guarantee of the
preferred creditor (in this case, a bank) (Court of Appeal
of Versailles, 13th Chamber, 17 February 2011, case no.
09/02959).

4.1.2 Effects on the surety bond of the failure to
register the claim within the framework of 
insolvency proceedings involving the secured
debtor

Since the introduction of the 2005 business safeguard
law, a creditor who fails to declare his claim within the
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framework of insolvency proceedings is no longer 
penalised by the extinguishment of his claim but is simply
deprived of distributions and dividends. In other words,
the undeclared claim does not apply to the insolvency
proceedings. The question still remained as to the fate
of the guarantee where the claim was not declared. 

The Court of Cassation answered this in a judgement
of 12 July 2011: “since the effect of the creditor’s failure is
not to extinguish the claim, but to exclude the beneficiary from
distributions and dividends, this penalty does not constitute
an objection inherent to the debt that can be invoked by the
guarantor in order to evade its commitment” (Court of 
Cassation, Commercial Chamber, 12 July 2011 no. 09-71.113).

4.1.3 Influence of the insolvency proceedings of 
the secured debtor on the limitation period
applicable to the surety bond

If a guarantor is sued, the limitation period of the secured
debt or of the guarantor’s own commitment constitutes
a defence. The insolvency proceedings of the secured
debtor can however influence this limitation period. 
Indeed, the declaration of claim which, according to the
law, constitutes an action at law, suspends the
limitation period until the dispute to which it gave rise
is irrevocably settled. The suspension takes effect 
regardless of whether the insolvency proceedings were
closed beforehand. This was the view taken by the
Court of Appeal of Paris, following a petition by 
guarantors who were being sued for payment by a bank.
The Court ruled that the new limitation period of ten
years commenced as from the decision that definitively
ended the dispute relating to the declaration of the
claim. (Court of Appeal of Paris, Section 5 Chamber 6, 
21 January 2011 case no. 08/07894).

4.2 Bill of exchange and act of
day-to-day management 

In a ruling of 13 September 2011, the Court of Cassation
approved a judgement of a Court of Appeal that judged
that the issuance of a bill of exchange by a debtor in
receivership constituted a daily management operation
within the meaning of article L. 622-3 of the Commercial
Code. Subparagraph 2 of the same article specifies that
the daily management operations that the debtor performs
alone are deemed valid with respect to third parties acting
in good faith. (Court of Cassation, Commercial Chamber,
13 September 2011 no. 10-24.126).

4.3 Bank liability for improper

support

By two rulings of 13 September 2011, the Court of

Cassation came to a conclusion about the conditions

for invoking the liability of a bank for improper support

of a company involved in insolvency proceedings.

(i) In the first affair, the liquidator of a business had sued

the bank for breach of its duty of due diligence and

for improper support. The bank was accused of 

worsening the company’s asset insufficiency. The bank

had granted two loans to the business, whose financial

situation subsequently deteriorated. The bank then

terminated its credit in accordance with the contractual

notice period, extended by one month. Upon the 

expiry of that period, the bank then agreed to maintain

its credit subject to the existence of a commercial

and financial restructuring plan. Since the difficulties

of the business had worsened, a conciliation procedure

was initiated and an agreement approved, whereby

the bank abandoned part of its claim via a better

fortunes clause and accepted the payment of the 

balance spread out over nearly 7 years. The 

company eventually went into receivership and then

into liquidation. The requests of the liquidator were

rejected, with the Court finding that the situation of

the business was not irremediably compromised at

the time of its first losses, and that in spite of these

the bank had accepted a restructuring plan, waived

part of its claim and concluded a conciliation agreement

designed to reduce the debt of the company (Court

of Cassation, Commercial Chamber, 13 September 2011

no. 10.20-760).

(ii) In the second case, the bank was found responsible for

delaying the insolvency proceedings of its customer.

However, the appeal ruling finding it liable for all 

liabilities was overturned. The Court of Cassation

established the financial limits of the bank’s liability

for improper support: reparation of the aggravation

of the insufficiency of assets extends to the amount

of its contribution only. The support likely to mislead

other creditors as to the debtor’s solvency does not

suffice to render it liable for the entire liabilities

(Court of Cassation, Commercial Chamber, 13 September

2011 no. 10.30-766).
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II Undertakings for 
collective investment

1 The Volcker Rule

1.1 General characteristics

The Volcker Rule constitutes a chapter of the Dodd Frank
Wall Street Reform and Consumer Protection Act (“Dodd-
Frank”) adopted by the Congress of the United States
in July 2010. It limits, firstly, the ability of bank holding
companies, their banking and non-banking subsidiaries
(“Banking Entities”) to sponsor or invest in hedge
funds or private equity funds (“Private Funds”) (i) and
secondly, prohibits them from engaging in proprietary
trading, subject to certain exceptions (ii). 

(i) The Volker Rule subjects the relations between 
Banking Entities and Private Funds to two types of
restrictions:

– a ban on acquiring or maintaining interests in Private
Funds and/or sponsoring; 

– a prohibition on Banking Entities acting as manager,
investment advisor or sponsor of a Private Fund
from concluding certain transactions with the 
abovementioned funds (financing, providing guarantees,
securities lending and borrowing, contracting 
debenture loans, etc). 

The text specifies a certain number of exemptions to
the prohibitions or restrictions, but these too are very
restrictive. For example, a Banking Entity is authorised
to invest in Private Funds at the initial stage provided it
reduces its participation in the fund concerned to less
than 3% within one year of its constitution.

(ii) Banking Entities may not engage in proprietary 
trading that concerns:

– short-term operations (positions held for less than
60 days); 

– transactions subject to minimum capital requirements
under the rules relative to market risk on the 
market for securities, derivatives and similar financial
instruments.

The prohibition does not however apply to:

– underwriting/secured investment transactions; 
– market-making, hedging or the taking of positions

acquired on behalf of customers.

1.2 Extraterritorial scope

Points (i) and (ii) apply to any non-American bank, 
including French banks, that have a branch, agency or
bank subsidiary in the United States, but also to any
company (including a non-banking company) whose
non-American bank itself holds at least 25% of the 
capital (or that controls this bank).

It is true that an exemption in principle exists, which
foreign operators are likely to invoke: it relates to 
transactions entirely carried out outside the United
States by entities that are “foreign banking organisations”
under American law. 

(i) Broadly speaking, fund transactions carried out by a
foreign banking organisation are not subject to any
prohibitions if they are deemed to take place “wholly
outside the United States”, which presupposes the
satisfaction of the following conditions: 

– no other subsidiary, branch or employee of the 
foreign banking organisation having its seat in the
United States is physically located in the United
States or involved in the marketing of these funds;
and

– no ownership interest in such funds is offered for
sale or sold to a resident of the United States, which
seems to preclude any form of active marketing, 
including on the secondary market.

(ii) Similarly, proprietary trading should evade the 
abovementioned prohibition if:

– none of the parties is an “American resident”, being
largely interpreted, and comprising not only entities
organised under American law and American 
citizens, but also non-American brokers acting for
American residents, or even American brokers 
acting for non-residents of the US);

– none of the employees of the foreign banking 
organisation directly involved in the transaction 
resides in the United States; and 

– the transaction is “wholly executed outside the 
United States” - this notion still being very vague.

The Volcker Rule remains subject to consultation until
February 2012 and will come into effect on 21 July
2012. The establishments concerned will benefit, for a
certain number of aspects, from a compliance period
ending in July 2014.
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2 DODD-FRANK ACT 

Among the reforms introduced under American law 
by the Dodd-Frank Act, the widening of the scope of
the Investment Advisors Act of 1940 (“IAA”) deserves
particular attention. It requires a broad range of non-
American investment service providers and management
companies to register with the SEC in the capacity of
investment advisors and to conform to the rules specific
to that status.

The entry into effect of the new regime (the scope of
which was specified by implementing rules adopted in
June 2011) was initially scheduled for 21 July 2011. It
was later deferred to first-quarter 2012 (14 February
2012 in the case of advisors subject to registration, and
to 30 March 2012 for those who benefit from an
exemption but who remain subject to certain obligations
specific to the IAA regime).

In order to determine the extent to which they are
concerned by the IAA after the reform, investment 
service providers or managers of European assets that
are not currently registered with the SEC will have to
consider the following points: 

– are means of communication used in the United
States to provide, against remuneration, investment
advice relating to financial instruments or the 
discretionary management of individual or collective
portfolios?

– if so, does the service provider have (i) at least 
15 customers in the United States in respect of
whose portfolios the company provides management/
advisory services and/or investors in private funds
(within the meaning of the American regulations)
that it advises; or (ii) more than $25 million  in assets
under management attributable to US investors or
customers?

Even if the answer to these questions is positive, a 
foreign entity can still benefit from an exemption to the
obligation to register if it only manages/advises:

– Private Funds within the meaning of the American
regulations (to the exclusion of any other type of
fund and individual portfolios) with no commercial
establishment in the United States or, in the contrary
case, while using this establishment to provide 
management/advisory services in respect of total 
assets of less than $150 million; or 

– Venture capital funds within the meaning of the 

American regulations (whose definition is very 
restrictive).

Otherwise, the foreign service provider must in theory
be registered and implement the provisions envisaged
by American law in a whole range of fields - organisation,
archiving, internal control, conduct, prevention of conflicts
of interest, canvassing, disclosure, etc. 

It should be noted that even if registration is not required,
depending on the type of exemption from which the
service provider benefits, certain rules specific to the
investment advisors regime will apply.

3 A European passport for
venture capital funds

On 7 December 2011, the European Commission 
presented its action plan in favour of SMEs. This document
comprises, in particular, a European draft regulation (the
“Regulation”) that introduces a European passport
regime for the marketing of venture capital funds. 

The Regulation will apply to the managers of undertakings
for collective investment established within the European
Union which dedicate at least 70 percent of their aggregate
capital contributions and uncalled committed capital to
investments in small and medium sized enterprises (SMEs)
that issue equity or quasi equity instruments directly to
the venture capital investor. Undertakings for collective
investment that satisfy this definition may use the 
designation “European Venture Capital Fund” for their
marketing within the European Union.

The managers of funds subject to the Regulation will
have to:

– implement rules to manage conflicts of interest;
– implement rules for the valuation of the assets 

recorded in the constituent documents of the fund;
– issue an annual report for the attention of investors:

and
– meet certain pre-subscription disclosure obligations

in the interests of investors.

The adoption of this Regulation should allow European
Venture Capital Funds (in France, FCPRs) whose assets
under management fall short of the threshold contem-
plated by the AIFM Directive, i.e. 500 million euros, to
raise funds from institutional investors of the European
Union without having to choose the application of the
AIFM Directive or being dependent on the existence
and survival of local private investment regimes.
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4 UCITS IV Directive

4.1 Transposal of the UCITS IV
Directive

With the notable introduction of a “key investor 
information” document (KID), the transposal into
French law of Directive 2009/65/EC, known as the
“UCITS IV Directive”, is concerned with better information
for investors, as well as a modernisation of the legal 
framework for the management of assets. This transposal
took place in two stages: first, via ordinance no. 2011-915
of 1 August 2011, and then by an order of 3 October 2011.

The Directive permitted the introduction of the 
following measures: 

– introduction of a key investor information document
(KID) to replace the simplified prospectus;

– implementation of a European passport for manage-
ment companies;

– simplification of the procedure for marketing funds
in another Member State;

– possibility of cross-border mergers;
– implementation of cross-border master/feeder fund

mechanisms;
– reinforcement of the regulatory requirements for

management companies.

4.2 Better information for investors

4.2.1 From the simplified prospectus to KID

The new article L. 214-23 of the Monetary and Financial
Code improves the quality of the information provided
to subscribers for UCITS units or shares with the 
introduction of KID.

It is a major innovation, replacing the simplified prospectus
which existed since 2005. This KID must contain relevant
information on the essential characteristics of the
UCITS concerned. 

This document applies to all coordinated UCITS created
after 1 July 2011. Coordinated UCITS existing on this
date have until 1 July 2012 to implement KID. It will be
also mandatory for non-coordinated UCITS as well as
real estate collective investment undertakings (OPCIs).
It will have to give investors information that is clear,
accurate and not misleading, in a standardised format.

Its form and content are governed by (EU) Regulation
583/2010 of 1 July 2010. The presentation is consequently
harmonised at European level. 

The regulation of 1 July 2010 provides that the language
used should not be technical. Moreover, the presentation
must be clear with characters of a sufficient size, and fit
onto two A4 pages. Each section must appear in a given
order: document title, name of the UCITS, name of the
management company, etc.

4.2.2 Language of the information documents

In the past, before a language customary for financial
matters other than French could be used, it had to be
comprehensible by investors.

Article 411-105 II of the AMF General Regulation now
specifies that the UCITS or its management company
will have to ensure that the marketing mechanism used
prevents these documents from being addressed, on the
territory of the French Republic, to (or from being received
by) investors who do not understand this language.

4.3 Modifications supporting 
European integration and 
reinforcing product 
competitiveness 

4.3.1 The European passport

Article L. 214-1 of the Monetary and Financial Code,
which transposes these provisions, introduced a 
“product” passport which allows a coordinated UCITS
of an EU Member State to market its shares or units in
France, without prior approval.

In practice, the competent authorities of the Member
State check the UCITS file before submitting a notification
to the AMF so that marketing can begin in France.

In addition, a French management company can now
manage foreign-law coordinated UCITS.

In this regard, an AMF check is provided for in respect
of all French management companies, whether they 
manage French or foreign investment funds. The AMF
will verify the observance of the professional obligations
of foreign management companies which manage
French-law coordinated UCITS.

4.3.2 Implementation of controls

Article L. 214-10 III of the Monetary and Financial Code
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provides that, henceforth, the depositary will have to
verify the sale, issue, repurchase, reimbursement and
cancellation of units and the calculation of their value.

4.3.3 Constitution of SICAVs and FCPs

Article L. 214-7 of the Monetary and Financial Code
now provides that SICAVs may be set up in the form
of a société par actions simplifiée (previously, only the
SA form was possible).

This allows shareholders to better organise the control
of the company thanks to the more flexible structure
of the SAS.

In the past, the FCP was set up jointly by the management
company and the depositary. Today, this is done by the
management company alone. Thus, the latter no longer
has to submit the FCP regulations to the depositary for
approval. This means that the joint and several liability
of these two parties, previously codified in article L.
214-28 of the Monetary and Financial Code, is abolished
and each party is now liable for its own errors.

5 AIFM Directive

5.1 Origins of the Directive

In the aftermath of the Lehman Brothers and Madoff
affairs, it seemed necessary to put in place a regulatory
framework for risk funds (such as hedge funds like
Ascot Partners LP or Access International Advisors).

The Alternative Investment Fund Manager (AIFM) 
Directive 2011/61/EU published on 8 June 2011 aims 
at establishing common requirements governing the 
authorisation and supervision of managers, transparency
and investor protection.

5.2 Scope of the Directive

The aim of the Directive is to regulate the managers of
alternative investment funds (AIFs) and applies not only
to hedge funds, but also to all non-coordinated investment
funds, be they private equity funds (FCPRs) or real estate
funds (OPCIs).

Exemptions exist for managers of “small” portfolios, 
in particular, those whose total managed assets do not
exceed a threshold of 500,000,000 euros.

5.3 Principal measures introduced
by the Directive

5.3.1 Rules of conduct

The various AIF actors (managers, depositary, appraiser)
have to comply with various rules of conduct and obli-
gations, including obligations of honesty, competence,
care and diligence. They must also ensure that investors
are treated fairly.

They are required to provide information about their
activities to the national supervisory authorities as well
as to investors. This information includes, for example,
a description of the investment strategy, the techniques
likely to be used, the risks related to the use of these
techniques, the identity of the depositary, the appraiser
and the controller as well as reimbursement methods. 

Another transparency requirement necessitates the
provision of an annual report to investors and to the
competent authorities of the manager’s home country.

5.3.2 Capital and organisation requirements

Managers will have to hold a minimum amount of: 

– 125,000 euros for an external AIF manager; 
– 300,000 euros for an internal AIF manager.

To this amount is added 0.02% of the total value of 
the managed portfolios exceeding 250 million euros,
subject to a ceiling of 10 million euros.

Professional indemnity insurance must also be taken
out. Otherwise, the manager must have sufficient 
additional own funds to cover the potential risks with
regard to liability for professional negligence.

5.3.3 Authorisation and “management company”
passport

Managers of AIFs will have to obtain an authorisation,
the conditions of which are quite similar to those 
currently imposed by the Monetary and Financial Code
for portfolio management companies. These conditions
include a minimum level of capital, the supply of a 
programme of operations as well as an examination of
the quality of shareholders and directors.

This authorisation will be valid in all Member States. 
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III Banking and financial 
regulation

1 Proposal CRD 4

On 20 July 2011, the European Commission issued a
proposal for a CRD 4 (Capital Requirements Directive)
further to the rules and recommendations of the Basel
Committee via the Basel III agreements.

This proposal contains a proposal for a Directive “on
the access to the activity of credit institutions and the 
prudential supervision of credit institutions and investment
firms” as well as a proposal for a Regulation “on prudential
requirements for credit institutions and investment firms”.

The CRD 4 proposal covers part of the areas of the
current CRD Directive 2006/48/EC which it replaces,
and provides, in particular, for requirements with regard
to access to and exercise of banking activities, the 
reinforcement of governance within credit institutions
and investment firms, the implementation of the capital
buffers resulting from the Basel III agreements (with the 
implementation of a capital conservation buffer and a
counter-cyclical buffer to be determined at national
level).

The proposal for a Regulation to replace the amended
directive 2006/49/EC would cover aspects relating 
to the requirements with regard to capital, with an 
increase in the amount of own funds required and a
better quality of these funds. It also provides for the 
introduction of a coverage ratio for liquidity needs and
a leverage ratio subject to prudential monitoring.

This CRD 4 proposal also contains provisions on the
reinforcement of rules with regard to governance of
credit institutions. 

2 Proposal for a Regulation on
credit rating agencies

On 11 May 2011, the European Parliament adopted 
Regulation 513/2011, which came into effect on 1 June
2011, amending Regulation 1060/2009.

This Regulation 513/2011 transferred power previously
held by the national authorities to the European 
Securities and Markets Authority (ESMA).

Credit rating agencies’ registration requests must be
submitted to the ESMA.

In addition to this power of registration, the ESMA is
also vested with powers of investigation, supervisory
power and disciplinary power. Indeed, contrary to 
Regulation 1060/2009, which did not provide for 
disciplinary power over market players and professionals,
Regulation 513/2011 gives the ESMA the power to 
impose an injunction, a temporary prohibition, a fine of
up to 20% of the turnover of the previous year or an
obligation.

Regulation 513/2011 also subjects credit rating agencies
to rules of transparency, organisation measures and
measures to prevent conflicts of interest.

3 The AMF and the administrative
settlement procedure

On 19 August 2011, pursuant to articles 6 and 7 of the
banking and financial regulation law no. 2010-1249 
of 22 October 2010, the decree no. 2011-977 on the
disciplinary powers of the financial markets authority
and the administrative settlement procedure came into
effect. This decree reinforces the prosecution prerogatives
of the authority and specifies, in particular, the operation
of the administrative settlement procedure as well as
the procedures for appealing against a decision of the
enforcement committee.

Administrative settlement is a compromise procedure
that must lead to an agreement in which there is no 
requirement for an admission of guilt. This procedure
must be approved by the enforcement committee.

Market abuses are excluded from the scope of this 
procedure, which only concerns breaches of professional
obligations.

The details of the administrative settlement procedure
are set forth in articles R. 621-37-1 to R. 621-37-4 of
the Monetary and Financial Code.

4 Revision of MiFID

On 20 October 2011, the European Commission 
presented proposals for a revision of the Directive on
Markets in Financial Instruments (MiFID), which came
into effect in November 2007. These proposals for a 
revision, which were submitted to the European Parliament
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and the Council for negotiation and adoption, take the
form of a directive and a regulation.

(i) The proposal for a revision of MiFID provides for the
introduction of organised trading systems, which are
not yet regulated, into the regulatory framework. The
amended MiFID would ensure that all trading platforms
complied with the same rules of transparency and
would limit the risk of conflicts of interest.

(ii) In order to facilitate the access of SMEs to the capital
markets, it is planned to create a specific label for
SME markets. 

(iii) The proposal for a Directive also provides for a new
transparency regime for markets other than share
markets (namely the bond, structured financial products
and derivatives markets) as well as the centralising
of all market data, allowing investors to obtain an
overall view of trading activities across the EU.

(iv) The revision of MiFID also contains proposals aimed
at reinforcing the role and powers of the regulatory
authorities: in coordination with the European 
Financial Markets Authority and in well defined 
circumstances, the supervisory authorities could
prohibit certain products, services or practices that
compromised investor protection, financial stability
or the proper functioning of the markets.

(v) Lastly, on the basis of the entire body of rules already
in force, the revised MiFID would impose stricter
requirements for portfolio management, investment
advice and offers of complex financial products, such
as structured products. 

5 Reform of the OTC derivatives
markets in Europe and in the
United States

Decided during the G20 summit in Pittsburgh, the 
implementation of the reform of the over-the-counter
derivates markets, initially scheduled for 2011, is now
expected to take place in the course of 2012, both in
Europe (i) and in the United States (ii).

(i) Within the framework of the revision of Directive
2004/39/EC on markets in financial instruments
(“MIFID”), the European Commission published, on
20 October 2011, a proposal for a Regulation
concerning markets in financial instruments intended
to amend the draft EMIR Regulation of September

2010 on over-the-counter derivatives, central counter-
parties and central repositories. This proposal, 
currently subject to the ordinary legislative procedure
(the former joint decision procedure), should come
into effect in summer 2012, provided it is adopted
rapidly by the Parliament and the Council.

(ii) Title VII of Dodd-Frank authorises the American
CFTC to take the implementation measures necessary
to regulate the OTC derivatives market. Initially
scheduled for July 2011, the general entry into effect
of these rules was postponed until mid-2012.

The reforms proposed by the American and European
texts are based essentially on the following principles:

– to ensure greater transparency (volumes - prices) in
respect of transactions carried out on the OTC
market;

– obligation to settle standardised products via a 
central counterparty (central clearing), duly capitalised
and regulated, for better control of counterparty
risk;

– obligation to trade standardised derivatives on 
organised markets or electronic platforms;

– assignment of capital to derivatives transactions that
better reflect the risks that they impose on the 
financial system, with a “punitive” treatment being
reserved for transactions that do not go through a
central counterparty (in the European framework,
the corresponding requirements rely on the adoption
of the fourth Capital Requirements Directive); and

– obligation to declare all OTC derivatives transactions
to a trade depository to ensure traceability.

IV Financing of projects 
Public/Private 
partnerships

1 Administrative emphyteutic
lease

The decree no. 2011-2065 of 30 December 2011 on
the rules for concluding administrative emphyteutic
leases (AELs), enacted pursuant to article L. 1311-2 of
the general code of regional authorities (CGCT) in its
version resulting from law 2011-267 of 14 March 2011
on internal security orientation and programming
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(known as LOPPSI 2), specifies the methods for carrying
out the preliminary evaluation of the AEL concluded 
for the requirements of justice, the police or the 
gendarmerie and recalls the publication and competition
measures which must precede their conclusion. The 
decree is codified in articles R. 1311-1 and R. 1311-2 of
the CGCT.

First of all, the decree fixes the annual rent of AELs
concluded for the requirements of justice, the police or
the gendarmerie, above which a preliminary evaluation is
required, at one million euros exclusive of tax, and specifies,
for all AELs forming part of a real estate transaction
carried out for the benefit of a public person, the 
publication and competition obligations which must
precede their conclusion.

In addition, article L. 1311-2 of the CGCT provides that
“the conclusion of the leases mentioned in the foregoing
paragraphs is preceded, if necessary, by competitive bidding
and public disclosure measures, in accordance with the
conditions decreed by the Council of State.” 

The decree specifies that, in this case, the conclusion of
the AEL must be preceded by the competitive bidding
and public disclosure measures set forth in the provisions
applicable to the public procurement contract in question: 

– the provisions of the public procurement code, in
the case of a public contract;

– articles L. 1414-1 and following and R. 1414-1 and
following of the CGCT, for a partnership contract;

– articles L. 1411-1 and following and R. 1411-1 and
following of the CGCT, for a public service delegation;

– articles L. 1415-1 and following and R. 1415-1 and
following of the CGCT, for a public works concession
contract. 

2 Partnership contracts -
Confirmation of financial
commitments after the
final offer has been 
tendered 

Given the financing difficulties encountered with certain
projects arranged in the form of partnership contracts
and the abolition of the specific mechanism on adjustable
financing (article 13 of law 2009-179 of 17 February
2009, the “LAPCIPP”) within the framework of the 

Recovery Plan, it was necessary to clarify the question
relative to the possibility of integrating financing flexibility
for new partnership projects.

In an explanatory document, the Public-Private Partnership
Support Mission (Mappp) recalled the possibilities to be
provided for in a tender file for methods of financing that
are “adjustable”, i.e. for which the candidates submit a
final offer in which they commit themselves to a firm
overall price, but where the volumes of financing required
for the project are not completely defined by the credit
committees of the banks being considered at that stage
of the offer.

The Mappp considers that it was possible, prior to the
law of 17 February 2009, to demand, after the final offers
were tendered, confirmation of financial commitments,
which means that it was also possible to accept, upon
the submission of the tender, that financing need not be
fully committed.

However, according to the Mappp, the mechanism 
for the confirmation of financial commitments after
submission of the final offer only allows the public 
person to revise the cost of financing proposed by the
candidate downwards, where the margins obtained
would be lower than those provided for in the final
offer, such that the competition conditions cannot be
affected.

V Banking and financial 
news of Morocco

1 Financial market/
Securitisation

Several regulatory texts on the application of law 33-06
on debt securitisation and decree 2-08-530 were 
published in the Official Bulletin.

These texts deal with various points relating to securitised
collective investment funds, including:

(i) company capital;

(ii) the list of the credit institutions, organisations and
funds which may grant them guarantees;
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(iii) the maximum amount of cash loans that they may
contract; and

(iv) the rate of the annual commission to which they
are subject.

2 New circulars of Bank 
Al-Maghrib

Pursuant to the efforts undertaken by Bank Al Maghrib
for the organisation of the banking market and the
control of the bank-customer relationship, new circulars
of the Governor of Bank Al-Maghrib were approved by
the Minister of the Economy and Finance.

These circulars are aimed at improving the functioning
of the risk centralisation service and the central service
for cheque payment incidents as well as the conditions
and procedures relating to access to the information
held by these services. 

3 Preparation of the 
General Exchange Control
Instruction

On 17 November 2011, faced with the multitude and
complexity of the regulatory texts governing exchange
transactions, the Director of the Foreign Exchange 
Bureau presented a “General Instruction Concerning
Exchange Transactions” (the “Instruction”); a 329-page
document codifying all provisions of currently applicable
exchange regulations. The Instruction comprises three
parts: 

(i) the regime for transactions between Morocco and
other countries;

(ii) day-to-day transactions; and 

(iii) capital transactions. 

Since codification is taking place on the basis of existing
legislation, this grouping of the provisions of exchange
regulations constitutes the first stage only. In the second
stage, the Foreign Exchange Bureau, in consultation 
with approved intermediaries and economic operator
associations, will draw up a simplified version of the 
document.

4 Bill concerning the 
Moroccan Capital Market
Authority

Bill 53.08 on the Moroccan Capital Market Authority
(AMMC) is designed to reinforce the independence and
role of the securities regulator (“CDVM”), whose name
would be changed to the “Moroccan Capital Market 
Authority - AMMC”.

The bill extends the remit of the authority, which is now
in charge of supervising all of the capital markets.

It provides for the creation of a new collegial disciplinary
procedure, where the Minister of Finance would only
be an observer.

The Authority would be controlled by a government
commissioner appointed by the minister responsible. 

5 Bill on the information
required of publicly
traded companies

Bill 54.08 relating to the information required of publicly
traded companies reiterates, with minor amendments,
the provisions of titles II, III, IV and V of the Decree 1-
93-212 of 21 September 1993 on the securities regulator
and the information required of publicly traded companies. 

The bill is designed to improve the effectiveness of the
actions of the Moroccan Capital Market Authority
(AMMC) in order to reinforce the security and integrity
of public offerings. 

The main contributions of this bill relate to the following
points:

(i) definition of the concepts of public information, 
financial canvassing and financial intermediaries; 

(ii) allowing the AMMC to ask the initiators of a public
offering to appoint an independent expert to carry
out, for its account and at the initiator’s cost, 
technical checks on the information supplied by the
initiator in the prospectus; and

(iii) granting the AMMC the power to withdraw the visa
of the prospectus of a public offering before it is
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completed, if it is established that the prospectus
contains errors or omissions likely to mislead the
public.

VI Banking and financial
news of Algeria

In 2011, the Bank of Algeria adopted a series of regulations
and instructions having important consequences on the
activity of banks and financial institutions.

1 Regulation no. 2011-03 
of 24 May 2011 on the 
monitoring of interbank risks

This regulation imposes on banks and financial institutions
the implementation “of an internal system to monitor the
distribution of their outstanding interbank loans and 
borrowings”.

It places several obligations on banks and financial 
institutions, including:

(i) for each counterparty, a maximum amount of loans
and borrowings contracted with counterparties; and

(ii) the implementation of a system to monitor loans
and borrowings contracted with counterparties in
order to satisfy the maximum amount determined.

2 Regulation no. 11-04 of 
24 May 2011 on the 
identification, evaluation,
management and control
of liquidity risk

Banks and financial institutions are now required, under
the conditions provided for in the decree, “to implement
a mechanism for the identification, evaluation, analysis and
management of liquidity risk” defined as “the risk of not
being able to meet one’s commitments or not being able to
unwind or settle a position because of the market situation
within a given time and at a reasonable cost”.

3 Instruction no. 03-2011 
of 20 September 2011 on
periodic financial statements
of banks and financial 
institutions

The instruction is designed “to lay down the rules for
the preparation and disclosure by banks and financial
institutions of periodic financial statements and their
notes”. These accounting documents must be submitted
to the Bank of Algeria under the conditions provided
for in the instruction.

The instruction defines the presentation of the periodic
financial statements and lists all annexes to the quarterly
statements. It also contains special accounting rules that
banks and financial institutions now have to apply.

4 Instruction no. 04-2011 
of 19 October 2011 on the
organisation and operation
of the interbank market

The instruction specifies, in particular, that banks:

(i) will be able to freely place deposits in freely convertible
currencies with the Bank of Algeria for a period of 1
to 2 years;

(ii) will be able, within the exclusive framework of 
exchange transactions, to conclude between them
lending/borrowing transactions in freely convertible
currencies, which transactions may relate to a period
of 1 to 180 days; and

(iii) will be required to maintain, at all times, the equivalent
of at least 30% of companies’ foreign currency 
outstandings in a current account with the Bank of
Algeria.



Lefèvre Pelletier&associés Avocats

5 Instruction no. 05-2011 of 
19 October 2011 
determining the percentage
of export earnings excluding
hydrocarbons and mining 
products that allows 
companies to open a 
foreign currency account 

This instruction amends article 2 bis of the Instruction
22-94 of 12 April 1994 which now stipulates: “a foreign
currency amount limited to 40%, deducted from the share
of export earnings excluding hydrocarbons and mining 
products actually repatriated and allowing for registration in
the foreign currency account(s) of legal entities, may be used
freely at the discretion of the exporter and under the latter’s
responsibility in connection with the promotion of its 
exports”. 

6 Instruction no. 06-2011 of 20
October 2011 determining
the rate of the premium
due in respect of the 
participation in the bank
deposit guarantee fund 

The instruction fixes at 0.25% the rate of the premium
that banks as well as branches of foreign banks operating
in Algeria must pay to the bank deposit guarantee fund.

VII Chinese banking and
finance news: financing
of investment in
China and conditions
of loans granted to 
foreign companies

1 Incentive to finance small
and medium-sized 
enterprises (“SMEs”)

In October 2011, the Chinese authorities published a
new circular  designed to encourage lending to SMEs
and improve the quality of the financial services proposed
to them.

The measures adopted by this new regulation include
the possibility of:

– allowing qualified commercial banks to issue securities
exclusively intended for loans to SMEs. If the offer
of a loan to a single SME does not exceed an amount
of 5 million Yuan, it may be deducted from the total
amount of the loans when the solvency rate is being
calculated.

– offering SMEs specific loans with a favourable risk
weighting. The risk weighting of bank assets allocated
to SMEs is 75%, whereas the risk weighting of bank
assets allocated to other companies is 100%. 

These incentives will allow commercial banks to 
maintain a relatively low loan-guarantee ratio (large
cash flow) in the context of a restrictive monetary 
environment and a relatively high solvency rate.

In addition, the circular allows commercial banks to 
increase their tolerance rate in accordance with enter-
prises’ bad debts based, in practice, on their own bad
debt tolerance ratio.

Commercial banks may not impose loan commitment
charges or fund management fees when they grant
loans to SMEs. The charging of advisory and consultation
fees is also “strictly limited” according to the circular.

2 Authorisation for direct 
foreign investment in Yuan

Since October 2011, foreign companies that hold Yuan
deposits outside China may now use these offshore
amounts to make foreign direct investment (“FDI”) 
in China. This new development is part of the gradual
internationalisation of the Yuan. 

Although, in the past, FDI in Yuan was not entirely 
prohibited, it was necessary to obtain the approval of
the Ministry of Commerce (“MOFCOM”) and of the
People’s Bank of China (“PBOC”), a process which was
generally considered long and unpredictable. 

By virtue of a circular of the MOFCOM  and a more
effective regulation of the PBOC, non-financial foreign
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investors can now, under certain conditions, transfer
funds in Yuan if they were obtained “legally” outside
China.

According to the circular, funds “obtained legally outside
China” include:

– cross-border commercial establishments;
– dividends, transfers of holdings, the reduction of capital

or the liquidation of a foreign invested enterprise;

– funds in Yuan obtained legitimately outside China, 
including the issue of bonds or other securities 
denominated in Yuans.

There are still restrictions on the use of the Yuan outside
China. According to the circular, FDI in Yuan is still 
prohibited in respect of marketable securities and 
financial derivatives. Moreover, foreign investors cannot
use Yuans obtained outside China to offer loans or
repay loans in China or abroad. 
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