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 Due to what 
has been 
termed as 
“An Historic 
Surge in the 
Bahamian 
Economy” 
during the 
past twenty 
years, more 

and more Bahamians, residents  and 
also non-residents of The Bahamas 
have enjoyed considerable acquisition 
of wealth with the result that much 
thought should be given to “protection 
of such acquisition” and bearing this 
fact in mind, the question which usu-
ally arises is who do I want to  leave 
my assets to upon my death and how 
can I make sure that such person(s) 
will in fact receive my properties. 
A person’s assets comprise the sum 
total of his real property and personal 
property.  Real property is land and 
anything growing on, attached to or 
erected on it, excluding anything that 
may be severed without injury to the 
land.  On the other hand, personal 
property is everything except real 
property.  Property that can be seen, 
weighed, measured, felt or touched or 
is in anyway perceptible, e.g. furni-
ture, fixtures and fittings, books, cloth-
ing, bank accounts, insurance poli-
cies, company shares, motor vehicles, 
boats, golf carts, heavy duty equip-
ment, tools, etc.    
No matter how insignificant his assets 
are, the owner wants to be assured 
that his assets will devolve upon the 
particular person(s) he wishes to 
receive the same upon his death; 
hence it is most important that he 
makes a Will.  The Importance of a 
Will cannot be over emphasized.    
When one considers the need to 
make a Will, the first question he  
might ask is—What is a Will?  A sim-
ple answer to that question is literally:  
“A Will is a written disposition or dec-
laration by which the person making it 
(the testator) provides for the distribu-
tion or administration of his real and 

personal property after his death.”        
A Will must be made in conformity 
with the provisions of The Wills Act, 
2002 of The Bahamas Statute Laws. 
By making a Will, the testator ascer-
tains that his assets will be legally 
vested in those persons he wishes to 
receive the same.  Making a Will is 
the most prudent step a person can 
take in order to avoid unnecessary 
and unpleasant disputes with respect 
to the true intention of the testator for 
the disposition of his assets upon his 
death. 
The next question is no doubt - Who 
can make a Will?  The answer is any 
person of sound mind and any person 
who has attained his majority.  The 
general rule is that a person of un-
sound mind and an infant are by law 
incapacitated and unable to make a 
Will.  A person who has attained his 
majority and has testamentary capac-
ity can make a Will.  Testamentary 
capacity is the mental capacity that a 
person must have to prepare a valid 
Will.  This capacity is often described 
as the ability to recognize the natural 
objects of one’s bounty, the nature 
and extent of his estate and the fact 
that he is making a plan to dispose of 
his estate after his death. 
There are several other factors which 
must be considered when a person 
decides to make a Will particularly 
where there are incidents in which it 
may be necessary to create a trust for 
the benefit of a spouse and the chil-
dren of their marriage; particularly his 
infant children.     
Upon making a Will, the testator has 
to name one or more executors in his 
Will and where there are incidents 
which may require the necessity of 
having to create a trust in a Will for 
the benefit of a spouse and the chil-
dren of their marriage; particularly his 
infant children, it will also be neces-
sary for the testator to nominate trus-
tees in his Will for that purpose. 
 An executor is the person in whom 

the testator confides the execution of 
a Will; that is, the carrying of its provi-
sions into effect as confided by the 
testator. The duties of an executor 
include the burial of the deceased, 
applying to the Court to prove the Will 
and obtaining the Grant of Probate, 
administering the estate and distribut-
ing the residue of the deceased’s real 
property and personal property to 
those persons entitled under the Will 
by devise or bequest. 

In cases where the assets are owned 
jointly by the husband and wife they 
can make Mutual Wills.  A Mutual Will 
is one of two separate Wills in which 
two persons, usually a husband and a 
wife, establishes identical or similar 
testamentary provisions disposing of 
their estates in favour of each other. 
Where a wife owns assets in her 
name solely, by law she is entitled to 
make a Will in respect of such assets.  
When preparing a Will careful atten-
tion must be given to the full names 
and addresses of the testator, the 
executors and the beneficiaries  and 
attention must be given  with respect 
to the places of domicile, particularly 
the domicile of the testator. 

 

 

 

 

 

 
A Will can be revoked anytime after it 
has been signed by the testator.  A 
Will may be revoked upon the testator 
making a fresh Will.  A Will may be 
revoked by destruction, burning or 
tearing by the testator, or by some 
person in the testator’s presence and 
by his direction with the intent of re-
voking the same.  A Will can be re-
voked by a subsequent marriage. 
A Will can be challenged as to the 
validity thereof based on allegations 
that the testator lacked capacity or 

was under undue influence at the time 
he signed the Will. 
With respect to the creation of a trust 
in a Will, it should be noted that a 
Trust is a relation between the testa-
tor on the one hand and the trustee 
on the other hand based on the confi-
dence by which property is vested in 
or held by the trustee on behalf and 
for the benefit of the beneficiary or 
beneficiaries named in such trust. 
No special form of words is necessary 
to create a trust, if the intention is 
shown or can be inferred but three 
certainties are necessary (1) the 
words must be so used that they are 
imperative; (2) the subject-matter of 
the trust must be certain (3) the ob-
jects or persons intended to have the 
benefit of the trust must be certain.   
For a trust to be valid it must involve 
specific property, reflect the settlor’s 
(i.e. the testator’s) intent and it must 
be created for lawful purposes. 
Perhaps, the final question is - Should 
I make a Will?  The answer is - quite 
frankly, you should make a Will.   
Anyone who owns real or personal 
estate should make a Will in order to 
ensure that he has made adequate 
provision for the distribution of his 
estate to those persons whom he 
wishes to receive the same without 
any interference or conflict.  Further, 
upon making a Will a testator can 
make provision therein for distribution 
of any residuary estate which he may 
acquire at a later date and the testator 
can also make provision for distribu-
tion of any gifts or properties he may 
acquire as a beneficiary of another 
person’s estate. 

A testator can make a new Will  as 
often as he wishes. 
The information stated above is not 
intended to be construed as legal 
advice in any way.    
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