
Summertime and the living is 
easy…goes the song. Thankfully 
the economy is improving but 
the living is far from easy. Key 
challenges continue in the 
wider economy with the burden 
of significant debt overhang. 
However, things have begun to 
improve and we are now beginning 
to see the green shoots of recovery. 
The international sector of the 
economy remains strong but the 
SME sector still struggles.
 
In this issue we are delighted to 
have good news to share with 
you all. HOMS have once again 
won the title of Munster Law 
Firm of the Year 2015, over five 
solicitors, at the AIB Private 
Banking Law Awards 2015. This 
is a testament to our investment 
and commitment to quality and 
excellence in legal services. Well 
done to all of our team at HOMS 
and thank you to all of our clients 
without whom winning this award 
would not have been possible.
 
We are also extremely proud of 
Jacci Fox, our Debt Collection 

Manager, who scooped the title of 
Legal Executive of the Year 2015 
in recognition of her excellent 
leadership and outstanding service 
to our debt collection clients.
 
We continue to be recognised as a 
firm by international directories 
such as Legal 500 and Chambers 
& Partners for the provision of 
our legal services. As a firm we 
continue to expand our Dublin 
presence and are extremely 
pleased to showcase and welcome 
you to our new Dublin office at 2 
Ely Place.
 
In terms of legal news, the 
commencement of the Companies 
Act 2014 on 1st June 2015 is of 
major importance to our corporate 
clients. We provide guidance on 
one very important aspect of this 
landmark legislation’s changes in 
relation to conversion of private 
limited companies and what 
actions companies and directors 
need to take.

We share with you an interesting 
and important High Court 
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bankruptcy case in which we were 
involved. We also discuss grounds 
for early dismissal of claims in 
litigation cases and preliminary 
meetings in arbitrations.
 
I hope you enjoy our newsletter. 
Once again I would like to thank 
you our clients for your support.
 
Kind regards, 

Harry Fehily, Managing Partner.

If you wish to subscribe to or unsubscribe 
from our newsletter, or alternatively request 
an email only or hardcopy only, please 
contact Alice Steen, Knowledge Manager.

Email: alice.steen@homs.ie
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Since our last newsletter, the Companies 
Act 2014 came into force on 1 June 2015, 
triggering conversion requirements for all 
existing companies.

The Obligation to Convert

The Act provides for a transition period of 18 
months from 1 June 2015, during which time 
all existing private limited companies will 
have to either:

•  convert to a Company Limited by Shares  
 ("LTD") during the 18 months; or
•  convert to a Designated Activity   
 Company ("DAC") during the first 15  
 months of the transition period.

You need to decide which is the best 
structure (e.g. LTD or DAC) for your company 
based on your business needs. We can assist 
you with your decision and advise you on 
the conversion process and the registration 
requirements. 

During the 18 month transition period, or 
until you actively convert your company, all 
existing private limited companies will be 
regarded as DACs.

LTD or DAC? How to decide?

The LTD
•  Possible to have one director and one member. 
•  Memorandum and Articles of Association  
 will be replaced with a single   
 constitutional document. 
•  An LTD will be able to dispense with  

 holding a physical AGM, irrespective of  
 the number of shareholders.
•  Company name must end with “Limited”  
 or “LTD”.  

The DAC
•  More like the existing private limited  
 company.
•  Continues to have objects clauses  
 detailing its permitted activities. 
•  Will be able to list debt securities for  
 offer to the public, unlike the LTD.
•  Company name must end with   
 "designated activity company" or “DAC”.  
•  Must have at least two directors and  
 where there is more than one member it  
 cannot dispense with AGM’s.

The Conversion Process

How to become an LTD
An existing private limited company can 
become an LTD:
1. By the members passing a special   
 resolution adopting a new constitution  
 and delivering it to the CRO;
2. If the members fail to adopt a   
 constitution, the directors are obliged  
 to draft a one document constitution  
 based on the existing memorandum and  
 articles of association and deliver a copy  
 to each member and to the CRO; or 
3. Where neither the members nor the  
 directors take any action (in   
 breach of their statutory obligations),  
 on the expiry of the transition period,  
 the company will be deemed to have a  
 one document constitution comprising  

 its existing memorandum and articles  
 (except its objects clause and save as  
 amended by the Act) and to have become  
 an LTD.

How to become a DAC
An existing private limited company limited 
can become a DAC by:
1. Passing, within 15 months of 1 June  
 2015, an ordinary resolution that the  
 company be re-registered as a DAC; or
2. Alternatively, without waiting for   
 the directors to call an EGM, a member  
 holding more than 25% of the voting  
 rights can serve a notice in writing on  
 the company requiring it to re-register  
 as a DAC.

Remember, if a company re-registers as 
a DAC, it will have to change its name. The 
Company will need a new company seal, new 
stationery, to amend its website and issue 
new share certificates. 

And what if I do nothing?
If a company fails to actively re-register 
within the 18 month transition period it will 
default to an LTD after 18 months. 

It might seem easier to convert by default if 
you feel an LTD is ultimately the right option 
for your company. However, this is not 
necessarily the case.

We encourage directors to initiate discussion 
with members on the best option for their 
company immediately. 

Directors risk having members complain that 
their rights have been adversely affected 
for failure to adopt a tailored one document 
constitution. 

Can I change my mind?
Companies which have converted to an LTD 
or DAC can, if they wish, subsequently re-
register as another company type.

Should you have any queries in relation to 
the conversion process, or any matter under the 
new Companies Act, please contact a member 
of our Corporate and Commercial Department.  

By George Kennedy, Senior Associate Solicitor, Corporate and Commercial Department

Companies Act 2014 – Conversion 
of Existing Companies

Summary

The Companies Act 2014 came into 

force on 1 June 2015, triggering 

conversion requirements for all 

existing companies.

HOMS’ Companies Act 2014 Advisors
Left to right: Shane Costelloe, Pat 
McInerney, Sandra Egan, Michelle 
O’Riordan, Geraldine Murphy, Harry 
Fehily and George Kennedy 
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By Orla Begley, Senior Solicitor,
Commercial Litigation and Dispute Resolution Unit  

Preliminary Meetings 
in Arbitrations

Introduction 

Arbitration, a means of settling disputes, 
has been practised in Ireland and indeed 
worldwide for a number of years. Arbitration 
is defined as “a legal enforceable procedure 
to obtain the fair resolution of disputes by 
an impartial tribunal without unnecessary 
delay and experience”. 

Up until 2010 the law on arbitration in 
Ireland was governed by the Arbitration 
Act, 1954 as amended by the Arbitration 
Acts of 1980 and 1998. The law has now, 
however, been consolidated and updated 
with the introduction of the current 
governing legislation, the Arbitration Act, 
2010 (“the 2010 Act”). 

The introduction of the 2010 Act hopes 
to ensure that the arbitration procedure 
in Ireland is fair, cost effective and 
promoting party to party autonomy. It 
endeavors to ensure a rapid and cost 
effective approach to the settlement of 
disputes within Ireland. 

For the purposes of this article, we will focus 
on the purpose of the preliminary meeting 
(“PM”) and on the merits of holding a PM. 

What are the purpose and advantages of 
the PM? 

A PM is the first meeting the arbitrator 
will hold with the parties and/or their 
representatives. This meeting is normally 
held after the appointment of the arbitrator 

but before the substantive issues of the 
dispute are discussed and before any 
exchange of documents and evidence. The 
PM can be held at any location with the 
agreement of the arbitrator and the parties. 
The primary purpose of a PM is to set out 
the procedure for the entire arbitration. 
The PM helps to introduce the parties to 
the arbitration process so that all parties 
understand what the process involves and a 
clear agenda can be established. 

Whilst the PM is overall procedural in nature, 
it has the following aims and benefits:-

1.  The jurisdiction of the arbitrator can be  
 confirmed.
2.  Any challenges to the jurisdiction of the  
 arbitrator can be raised by the parties.
3.  The nature of the dispute is defined and  
 where possible narrowed and clarified.
4.  The role of the arbitrator and the terms  
 and the conditions of the arbitration are  
 discussed and agreed.
5.  The timetable/agenda of the arbitration  
 can be agreed.
6.  The procedure for evidence, submissions  
 and disclosure, witnesses and expert  
 reports are discussed and agreed.
7.  Consideration may also be given   
 to the potential for an oral hearing (if  
 agreed between the parties), the issue  
 of arbitration costs and the ultimate  
 award. The question of security of costs  
 may also be considered and discussed. 
8.  Finally, it is a useful forum for the  
  arbitrator to outline the consequence  
 of any failure to comply with the   



 arbitror’s timetable and directions. The  
 abitrator can use this meeting to stress  
 his authority to all parties. 

We will now focus on some of these benefits 
in some more detail to highlight the 
advantages of holding a PM at an early stage. 

Arbitration/Jurisdiction of the Arbitrator 

One of the first issues to be considered 
at the PM is whether the arbitrator is 
validly appointed and indeed whether the 
arbitrator has the requisite jurisdiction 
to act. The arbitrator needs to examine 
the written agreement containing the 
arbitration clause to make sure that 
his appointment is valid and he has the 
jurisdiction. At this stage, the arbitrator 
will consider any limits of his appointment 
to defend his overall role as arbitrator. 

Challenges to the Arbitrator 

It is important at this early stage of 
arbitration that the parties raise any 
objection or challenges to the appointment 
of the arbitrator or his jurisdiction to hear 
the dispute. In this regard, it would be 
prudent for the parties to consider both 
Articles 4 and 12 of Schedule 1 of the 2010 
Act. Article 4 refers to the “waiver of the 
right to object”. It essentially states if a 
party proceeds within arbitration knowing 
that there is a provision in law that he may 
wish to challenge and he fails to make this 
challenge within a reasonable time frame, 
he shall be deemed to have waived his right 
to object. 

The grounds on which to challenge the 
appointment of an arbitrator are set out 
in Article 12 and essentially state that the 
arbitrator may be challenged if there are 
circumstances (which the arbitrator fails 
to disclose) which are likely to give rise to 
justifiable doubts as to his impartiality or 

independence or if it is thought that he does 
not possess the necessary qualifications 
agreed by the parties. The challenge 
procedure is also clearly set out in the 
Uncitral model text under Article 13.

Once the arbitrator is validly appointed 
and is satisf ied that his jurisdiction 
is confirmed and no challenges arise, 
the remaining agenda of the PM can be 
discussed and agreed. 

The Procedure, Role of Evidence and 
Agenda of the Arbitration

Another advantage of the PM is that it allows 
a forum to clearly identify the timetable of 
the arbitration so that each of the parties 
and their representatives fully understand 
the arbitration agenda. 

The arbitrator will consider whether there 
should be an eventual oral hearing and 
the lineup of events preceding this oral 
hearing. The exact issues in dispute are 
defined and narrowed, the applicable 
substantive law may be discussed and the 
timetable for the initial submissions, any 
procedures for amendments of submissions, 
extensions of time, preparation and 
exchange of expert reports and the method 
of any future communication within the 
arbitration are considered and hopefully 
agreed. The timetable for any interlocutory 
meetings between the PM and final oral 
hearing may be considered and agreed. 
Consideration may be given to the method 
in which the witness/expert or their 
evidence/statements or submissions are 
to be prepared, the timing and method of 
exchange and whether a guillotine needs to 
be set for the duration of the meeting. 

Conclusion 

We have highlighted some of the items 
which can be expected to be discussed 

Summary

Arbitration law has been consolidated 

and updated with the introduction of 

the current governing legislation, 

the Arbitration Act, 2010.

Orla Begley, Senior Solicitor, 
Litigation Department 

at the PM. It should be noted that this 
meeting is “preliminary” in nature only. On 
considering the complexity of any given 
case, there may be a need for additional 
interlocutory meetings in order to deal 
with matters as they arise requiring the 
arbitrator’s attention, after the PM but 
before the final hearing. 

HOMS Fittest Company Challenge

For the second year in a row, Holmes O'Malley 
Sexton, Solicitors were proud to sponsor the 
HOMS Solicitors Fittest Company Challenge. 
This is a fun and friendly competition among 
businesses and organisations as part of the 
Great Limerick Run 2015 event which took 
place on the 3rd of May 2015. 

The 2015 winners of the Holmes O'Malley 
Sexton, Solicitors ‘Fittest Company 
Challenge' were presented with their trophies 
at a prize-giving event at HOMS' offices at 
Bishopsgate, Henry Street, Limerick, on the 
of 13th May 2015. 

Speaking of the sponsorship of the HOMS 
Solicitors Fittest Company Challenge, Harry 
Fehily, HOMS Managing Partner said, “We 
are very proud to be sponsoring this event 
for the second year in a row. The Barringtons 
Hospital Great Limerick Run is a fantastic 

event for Limerick and we are happy to 
be associated with this competition that 
promotes healthy employee lifestyles and 
also is a great team building exercise. HOMS 
Solicitors also had a team of runners entered 
in the challenge which engendered a great 
sense of friendly rivalry within the firm over 
the last few weeks and months.”

Well done to all who took part and 
congratulations to the winners.

BARRINGTONS HOSPITAL GREAT LIMERICK RUN

2015

The HOMS Fittest Company Challenge Team

Winners of HOMS’ Fittest Company Challenge



HOMS 
Winner 
of Two 
Awards
Munster Law Firm of the Year 2015

We are delighted to have once again received 
outstanding recognition and be named 
Munster Law Firm of the Year 2015, Over Five 
Solicitors by the AIB Private Banking Irish 
Law Awards 2015 at the awards ceremony on 
30th April.

Harry Fehily, Managing Partner, 
commented, “We are delighted that our 
commitment to quality legal services has 
received this outstanding recognition by 
the judges in the AIB Private Banking Irish 
Law Awards 2015. We have been finalists 
as Munster Law Firm of the Year each year 
since the awards began and are the winners 
of that award for the third time this year. 
We have also been finalists in a number of 
other awards each year too. The quality of 
submissions was extremely high this year 
and the competition for places as finalists 
very intense so we are extremely proud that 
we have been recognised as winners and 
finalists. Our goal is to provide a timely, 
friendly and cost-efficient service and again 
being successful in the awards shows that we 
are succeeding and that we are committed 
to that goal. We would like to thank all of 
our clients for their continuing support, 
without which succeeding in these awards 
would not be possible. We are committed 
to continuing to work hard to achieve 

Jacci Fox Legal Executive of the Year 2015

We are extremely proud of Jacci Fox, our 
Debt Collection Manager, who scooped Legal 
Executive of the Year 2015 in the AIB Private 
Banking Irish Law Awards 2015 at the awards 
ceremony on 30th April.

Jacci is a worthy winner of this nationwide 
award having managed and led the 
expansion of our Debt Collection Unit since 
2000. Jacci and her team are among the 
most experienced and skilled debt collection 
practitioners in the State. Jacci has secured 
and retained contracts with the Revenue 
Commissioners, state bodies, financial 
institutions, insurance and corporate 
clients. She has led the way in innovative 
development of tailored debt recovery and 

our clients' objectives. Congratulations 
to all at HOMS. I am delighted that the 
outstanding dedication and hard work of all 
of the staff at HOMS has been recognised by 
the awards.”

In addition to winning the two awards HOMS 
were also shortlisted as finalists in six other 
award categories namely:- 

1.  Alternative Dispute Resolution Team of  
 the Year
2.  Banking, Finance and Insolvency Team  
 of the Year
3.  Family Law Team of the Year 
4.  Litigation Case of the Year
5.  Property, Planning and Probate Team of  
 the Year
6. Public Sector Team of the Year.

Left to Right: HOMS Partners (Donal Creaton, Robert Kennedy, Harry Fehily and Robert Bourke)  being presented with the Munster Law Firm 
(Over Five Solicitors) of the Year 2015 Award by Denis Hickey (Managing Director of Hibernian  Legal) (centre).

Miriam presents Jacci Fox with the Legal Executive of the Year 2015 Award.  

Left to right: Miriam O'Callaghan, Jacci Fox (HOMS Debt Collection Manager and 
Legal Executive of the Year 2015), Donal Creaton (Partner).

reporting software, work processes, training 
schemes and knowledge sharing.

Left to right: Ann Murphy, Legal 
Executive, Jacci Fox, Debt Collection 
Manager, and Mary O’Connell, Debt 
Collection Administrator.



The High Court, Bankruptcy 

We acted for the petitioner in recent bankruptcy 
proceedings where the debtor applied for 
dismissal of the bankruptcy petition on the 
basis that the petitioner had over calculated 
interest on the amount due.

Background

The petitioner claimed a sum of €425,689.21 
plus continuing interest. The amount arose in 
respect of two judgments; the first included 
€1750.00 for measured costs and the second 
included €383.63 for fixed costs.

These sums were demanded in a statutory 
demand dated 22nd October 2013.  Interest 
included was calculated to 15th October 2013.  
The debtor did not pay the sum demanded and a 
bankruptcy summons issued.   No payment was 
received pursuant to the bankruptcy summons. 
Subsequently, a bankruptcy petition issued 
which relied on the failure to pay the sum 
demanded as the act of bankruptcy.  

The sums demanded were not disputed 
in subsequent documents filed in court.   
However, at the hearing of the bankruptcy 
petition, counsel for the debtor argued the 
amount sought in the petition was in excess of 
the sum actually due, thus, the petition ought 
to be dismissed. 

Challenge 

The debtor claimed the sum incorrectly 
included interest on the costs of two judgments 
and ought to be dismissed.   The debtor relied 
on section 30 of the Courts and Courts Officers 
Act (CCOA) 2002, amended by section 41 of the 
Civil and Liability Courts Act 2004 claiming this 
provided the only basis upon which interest on 
costs could be charged, which did not apply to 

the costs in this case.  

The debtor also cited Re a Debtor (1908) 
2K.B. 684 and O’Maoileoin v Official Assignee 
(1989) I.R. 647 where demand for a sum which 
was greater than the amount due was made, 
the petition was either dismissed or the 
adjudication was cancelled. 

We rejected the arguments advanced. The 
judgment amount, the interest charged on 
the judgment amounts and the costs were 
not disputed.  The issue was the interest on 
the two judgment costs totalling €159.60. We 
submitted that even if the position for interest 
on costs was correct, a further sum of €777.90 
was due in respect of interest on the judgment 
sums meaning the statutory demand did not 
claim a sum greater than that due. 

We also submitted that section 30 CCOA 2002 
does not apply to the circumstances of this 
case and does not prescribe the only situations 
where interest can be levied on costs.

Costello J Judgment 

In her reserved judgment, Costello J stated 
O’Maoileoin v Official Assignee (1989) was 
“very different from a case such as this where 
the amount demanded was always less than 
the amount lawfully due and owing”. She 
further stated that there is clear authority 
for the proposition that if the sum claimed in 
bankruptcy proceedings is less than the amount 
actually due, an error in the calculation of the 
sum claimed does not invalidate the bankruptcy 
petition (Murphy –v- Bank of Ireland).

Costello J accepted our submission regarding 
section 30 of the CCOA 2002 stating it must be 
given a purposeful interpretation.

Costello J concluded that our submissions were 
correct and had never demanded payment of 
sums in excess of the amount lawfully due. She 
also found that we were entitled to rely on the 
two judgments, each of which clearly charged 
interest on costs.  

Accordingly, the debtor’s application for 
dismissal was refused. 

For further information on this or any other 
debt collection related issue, please contact 
Jacci Fox, Debt Collection Unit. 

By Jacci Fox, Debt Collection Manager, Debt Collection Unit

Legal Executive of the Year 2015, HOMS 
Debt Collection Manager, Jacci Fox

Summary

There is clear authority for the 
proposition that if a sum claimed in 
bankruptcy proceedings is less than 
what is lawfully due, an error in the 
calculation of that sum does not 
invalidate the statutory demand, 
bankruptcy summons or subsequent 
petition (Murphy v Bank of Ireland 
[2014] IESC 37). 

Interest may be charged on measured 
costs from the date of pronouncement 
of the judgment.

Interest may be charged on fixed costs 
from the date of judgment.

HOMS Dublin Office Move 
HOMS are delighted to announce that on 
Tuesday, the 28th April 2015, our Dublin office 
moved from its current location at 16 Hume 
Street to larger premises at 2 Ely Place in order 
to facilitate the ongoing growth and expansion 
of our Dublin practice. The office was officially 
opened on the 21st May 2015 by Minister 
Michael Noonan.

We initially opened our Dublin office in 
March 2009 at 14 Hume Street with a view to 
targeting institutional banking and recovery 
work and institutional financial lines defence 
work. Whilst the office opened in economically 
challenging times, the Dublin office secured 
significant contracts and provided a platform 
to tender for further work. The tender successes 
led to an increase in employment numbers which 
necessitated the first move in August 2010 to 
larger premises at 16 Hume Street, two doors 

down from our first location. Our practice in 
Dublin established itself as one specialising in 
the niche areas of financial lines for insurers and 
complex litigation, insolvency and restructuring 
work for major financial institutions. Our further 
move to the larger premises at 2 Ely Place will 
ensure the continued development and growth 
of our Dublin practice and we will continue to 
deliver quality, knowledge, experience and 
value to our clients in a professional, timely, 
friendly and cost effective manner.

To our existing clients we extend our sincere 
thanks for your ongoing support and business 
and look forward to continuing to work with 
you from our new premises. To all potential new 
clients, we would be delighted to welcome you to 
our practice and to be given the opportunity to 
provide a successful outcome for your business' 
legal needs.

Robert Bourke, Robert Kennedy, Minister Michael Noonan, 
Donal Creaton, Harry Fehily

Front Row:  Robert Bourke, Robert Kennedy, Minister Michael 
Noonan, Harry Fehily, Donal Creaton  Back Row:  Anna Owens, Wayne 
Finn, George Kennedy, Ailbhe Storan, Alice Lanigan, Lorraine Power 

Pictured Top: Front Row: Robert Bourke, 
Robert Kennedy, Harry Fehily, Donal 
Creaton, Lorraine Power   Back Row:  
George Kennedy, Anna Owens, Wayne 
Finn, Ailbhe Storan, Alice Lanigan



Grounds for Early Dismissal of Claims 
The law provides a remedy to dismiss 
unmeritorious and unsustainable claims 
early before putting the defendant to the 
expense of a full trial. 

The High Court has three separate 
jurisdictions to strike out proceedings 
before they come to trial. The first two arise 
under the Rules of the Superior Courts. The 
third jurisdiction arises pursuant to the 
inherent jurisdiction of the High Court. 

The Rules of the Superior Court – Order 19, 
Rule 28

The Rules of the Superior Court provide that, 
“the Court may order any pleadings to be 
struck out, on the ground that it discloses 
no reasonable cause of action or answer and 
in any such case or in case of the action or 
defence being shown by the pleadings to be 
frivolous or vexatious, the Court may order 
the action to be stayed or dismissed, or 
judgment to be entered accordingly, as may 
be just.” 

The words “frivolous” and “vexatious” are 
legal terms. If the plaintiff has no reasonable 
chance of success, then the law says that 
it is frivolous to bring a case. Similarly it is 
a hardship on the defendant in having to 
defend something that cannot succeed and 
the law calls this vexatious.  This includes 
the hardship of expending time, effort and 
money in defending an action. 

In deciding applications, courts examine 
the form and content of the pleadings. 
Despite this, a lay litigant (a party bringing 
litigation without legal representation) 

will not be deprived of a right of access to 
the courts due to lack of drafting skills. 
Therefore, an application to dismiss will 
fail if the deficiency in the pleadings can be 
rectified by amendment.

Under the rule the court has jurisdiction to 
strike out an entire pleading, for example 
the Statement of Claim, but not part of a 
pleading. 

The granting of an Order striking out the 
plaintiff’s claim for failing to disclose a 
reasonable cause of action and for being 
frivolous and/or vexatious, is not exercised 
lightly, but with real caution.

The real purpose of the rule is to ensure 
that there is no abuse of process. Courts 
are entitled to ensure that the privilege of 
access to the courts will only be used for 
the resolution of genuine disputes and not 
as a forum for lost causes. It also ensures 
litigants are not subjected to the time 
consuming, expensive and worrying process 
of being asked to defend a claim which 
cannot succeed. 

The Rules of the Superior Court – Order 19 
Rule 27

The Rules of the Superior Courts provides 
that, “the Court may at any stage of the 
proceedings order to be struck out or 
amended any matter in any endorsement or 
pleading which may have been unnecessary 
or scandalous, or which may tend to 
prejudice, embarrass or delay the fair trial of 
the action; and may in such case, if it shall 
think fit, order the costs of the application 

to be paid as between solicitor and client.”

Pursuant to this rule, the court may strike out 
any part of a pleading. A pleading includes, 
“an originating summons, statement of 
claim, defence or counterclaim, reply, 
petition or answer.” 

In order to justify its exclusion, the material 
which is sought to be excluded from the 
pleading must be capable of being described 
as:-
•  Unnecessary or 
•  Scandalous or
•  Tending to prejudice, embarrass or delay  
 the fair trial of the action.

This rule is useful where a party objects 
to the contents of the pleadings of the 
other party. It is not appropriate where a 
party seeks to strike out the proceedings 
in their entirety. 

The Inherent Jurisdiction of the Court

The High Court retains an inherent 
jurisdiction to dismiss claims at an early 
stage which are bound to fail or are frivolous/
vexatious. There is an overlap between the 
jurisdiction of the High Court under Order 
19, Rule 28 and the inherent jurisdiction. In 
exercising inherent jurisdiction and deciding 
whether proceedings are vexatious, courts 
can look at the entire history of the dispute. 
However, unlike under Order 19, Rule 28, the 
court is not confined to a consideration of 
whether the pleadings disclose a cause of 
action. The court is free to hear evidence on 
affidavit relating to the issues in the case. 

It is for the court to determine whether the 
proceedings are being brought without 
any reasonable ground or whether the 
proceedings have been brought habitually 
and persistently without reasonable ground. 

Recent Cases

A distinction must be drawn between 
proceedings which are obviously vexatious 
and frivolous, and those which have no 
reasonable chance of success despite being 
based on genuine justiciable matters. 

In recent times, we were successful in 
having  claims against our clients struck 
out in their entirety in two cases, pursuant 
to Order 19, Rule 28 and pursuant to the 
court’s inherent jurisdiction, for failure to 
disclose a reasonable cause of action and 
for being vexatious. 

In the first case the judge held that the 
proceedings were vexatious, in every sense 
of the word, and were an abuse of process. 
The Judge said that the lay litigant plaintiff 
had no reasonable chance of succeeding 
and that it would be oppressive to require 
our client to have to take on the burden 
of defending proceedings, which were 
fundamentally misconceived. 

The second case fell into the court’s inherent 
jurisdiction. The judge was keen to ensure 
that in hearing the motion that the court 
did not interfere with the right to a trial. 
The court’s duty was to conduct a robust 
inquiry to establish if the plaintiff had a 
reasonable cause of action. Furthermore, 
the fact that our client would have no chance 
of recovering legal costs was noted. 

The court held that the allegation of 
negligence against our client was frivolous 
and vexatious. The court exercised its 

By Donal Creaton, Partner, Litigation

Summary

The law provides a remedy to dismiss 

unmeritorious and unsustainable 

claims early before putting the 

defendant to the expense of a full trial. 

These claims can be struck out early 

in the legal process without waiting 

until the end of a lengthy and 

expensive process, such as occurred 

in the recent Ian Bailey trial where 

many of the allegations were held to 

be statute barred and therefore had 

no reasonable chance of success. 

Donal Creaton, Partner, Litigation 
Department 

inherent jurisdiction to ensure there was no 
abuse of process of the courts and struck out 
the plaintiff’s action in its entirety against 
our client.

There is no doubt that these dismissals early 
on in the legal process saved on substantial 
costs at a later date.

HOMS’ Solicitors pictured 
at the 2015 RBS Six Nations 
Roadshow with Alan Quinlan 
and John Hayes

HOMS were pleased to 
sponsor the Limerick Oaks 
2015 greyhound race. 

Left to Right: Alan Quinlan (former 
Munster /Ireland /Lions Rugby 
player), Derek Walsh, Lisa Killeen, 
Padraic Hayes, Sandra Egan, Shane 
Costelloe, John Hayes (former 
Munster /Ireland /Lions Rugby 
player) and Michael Murphy.

Congratulations to the winner 
Madams Babe (Sire Name: Cashen 
Legend, Dam Name: Milldean Madam)
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In February, we continued with our Lunch 
and Learn Series of Seminars which we hold in 
conjunction with the University of Limerick. The 
second seminar in the series was an Employment 
Law and Practice Update and covered topical 
issues in the 21st century workplace. 

We also gave an employment law presentation 
on The Protected Disclosures Act 2014 and 
Data Protection Issues in the Workplace to the 
Shannon Chamber HR Forum on 12th February 

Charity Five Aside Soccer Tournament for 
St.Gabriel’s Centre, Dooradoyle, Limerick. 
Organised by Derek Walsh, Senior Solicitor.

HOMS’ University of Limerick Scholarship
Left to Right: Robert Bourke (HOMS 
Partner), Paul McCutcheon (Vice President, 
UL), Marian Dino (Winning Student), Shane 
Kilcommins (Head of Law, UL), Donal Creaton 
(HOMS Partner) and Harry Fehily (HOMS 
Managing Partner)

2015. HOMS were also pleased to be the lead 
sponsor of the Shannon Chamber lunch event 
held at Dromoland Castle on 26th February 
2015 at which the keynote speaker was   Martin 
Shanahan, Chief Executive of IDA Ireland.

Congratulations go to George Kennedy, Senior 
Associate Solicitor, who was elected to the 
Board of Directors of Limerick Chamber.

We are also pleased to announce that this 
year we are again sponsoring the Limerick 
Chamber Regional Business Awards 2015. 
More information on this will follow on our 
website www.homs.ie.

Charity initiatives included HOMS’ employees 
taking part in the Limerick Sports Partnership 
Blanket 5km Run Jog Walk. Wayne Finn, Senior 
Solicitor, took part in the Croagh Patrick Climb 
for Galway Hospice. Emma Brewer, Secretary, 
organised a coffee morning in aid of St 
Joseph’s Respite House, Ballysimon, Limerick. 
We also held a coffee morning to raise funds 
for the Lasallian Developing World Projects. 

Junior Office Assistant, Hugh Creaton, was one 
of Seven UNICEF Ireland Youth Ambassadors 
who met with the UN Secretary General, Mr 
Ban Ki-Moon, to advocate for the protection 
of children’s rights.


