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Dutch law case: Does your employee terrify you and other employees?  

 

It happens rather frequently that an employee within an organization behaves in a manner that 

does not exactly bring joy to his colleagues. To put it even more strongly, a behaviour that 

frightens them. I once dealt with such a case in my own practice. Pursuant to the Working 

Conditions Decree  [Arbowetgeving] the employer has a duty to provide a safe working 

environment. Should an employee clearly threaten or intimidate others, there are legal possibilities 

to intervene.   

 

Sentiments 

 

Practice is often unruly. The personnel sometimes senses insecurity or uneasiness, yet it is difficult 

to make plausible, let alone to prove, that a person forms a real threat. Therefore the only thing 

that remains is the well known gut feeling.  

 

Afraid of one’s colleague 

 

Imagine the situation in which an employer becomes partly unfit for work because of a burn-out 

and meanwhile also draws a benefit based on the Work and Income (Abililty to Work) Act [WIA]. 

This employee presents himself in a video on his Facebook page, in which he is loading a gun and 

firing several times. The text that is simultaneously recorded says: ‘this is what I am shooting with, 

if I am not mistaken I’ve got a 3.07, hitting the mark immediately, merciless. And a backfire that  

leaves you speechless the first minutes after the shot’. And then even a picture of the gun is 

added. Are you starting to get frightened or do you think it could be worse?  

 

Termination of the employment agreement, yes or no?  

 

This example really happened ((sub district court Apeldoorn, 10 March 2015). The colleagues of 

this employee were deeply shocked and the distress that arose because of their fear was such that 

the employer decided to request the sub district court judge to set aside the employment 

agreement with this employee.                  

 

The sub district court judge starts with the question whether the employer had good cause to fear 

that the employee may derange in violence and possibly create an appallingly disastrous situation 

similar to, for example, the shooting spree in the shopping centre in Alphen aan den Rijn or schools 

in the United States. The employer gave reasons to confirm this fear, such as a labile type of 

personality, a peculiar way of communicating and not having a place in the team.  

 

The sub district court judge was not convinced. According to the judge the employer was putting 

forward all kinds of insinuations without having legitimate grounds that the employee could 

derange in violence. The sub district court judge acknowledged that certain colleagues could be 

afraid. Yet in his opinion it is the task of the employer to talk to this employee and to see to what 

extent these fears are realistic, instead of immediately seeking the severe measure of having the 

employment agreement set aside. The sub district court judge also held that because of his burn 

out it would have been preferable if the employee had been approached in a different manner, 

instead of confronting him with dismissal . Eventually the employment agreement was set aside, 

but a very high compensation had to be paid.  

 

In such cases it is rather hard to predict what the judge will do and in retrospective it is always 

easy to say what would have been better.  
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I think it would be wise, whatever the circumstances, if in situations in which something is going on 

amongst the personnel first an effort is made to see whether emotions can be calmed and also, as 

objectively as possible, to see whether it is merely a question of gut feelings or whether real 

worries exist that can be substantiated.  

 

For the sub district court judge it is difficult to set aside an employment agreement on the basis of 

a gut feeling; the sub district court judge also searches for a substantiation of his decision.                            

 

Another example 

 

This also is shown by another recent decision where tensions amongst the personnel played a role.  

The sub district court judge in Rotterdam judged that the employer is responsible for a good 

atmosphere and work relations on the work floor, because this entails from the right to issue 

instructions. Should employees be in a conflict, it is the task of the employer to examine in closer 

detail the cause and motives of the employees concerned and, if possible, act as a mediator. 

 

Advice 

 

So before considering dismissal of the broadly grinning employee standing in a meadow and 

shooting with a machine gun, it may be advisable to count to ten before doing anything else and to 

give serious thought as to how this situation must be translated in terms of employment 

relationships. Unless of course the employee concerned has meanwhile been caught by the General 

Intelligence and Security Service [AIVD].   

             


